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PREFACE. 



^HE treatise of Savigny on Obligations, of whicli 
■ the following work 13 an epitome and analysis, 
is a beautiful specimen of analytical reasoning 
in law, it is also a trustworthy statement and exposition 
of nearly all the passages bearing upon the subject that are 
to be found in the Sources. 

The epitome and analysis was . primarily intended to 
assist some candidates for tho B. C. L. Examination, Ox- 
ford, who had intrusted to me the supervision of their 
studies in their preparation for that examination ; but con- 
ceiving afterwards that the epitome and analysis, if more 
perfected, would be of service to students generally of the 
Roman Civil Law, and might even prove not unacceptable 
to the legal profession generally, I resolved to give it a 
more perfect character accordingly. 

In preparing this work, I have aimed at combining throe 
qualities, namely, the facility of the vernacular idiom, the 
brevity of an epitome, and the transparency of an analysis, 
this triple combination being calculated precisely to relievo 
the triple difficulty of a foreign language, a lengthened 
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argument, and an obscnre connection, which attend the 
reader in his stndy of the work in the original. To have 
made a mere translation of the two volumes of the original 
would have been a much easier task than the production of 
this analysis has been ; but if the result is better than the 
process, the perception of truth in the analysis will prove 
more advantageous than the pursuit of it in the original, 
the more especially aq the pursuit will often prove bewilder- 
ing and unsuccessful, while the perception is both easy and 
assured. 

For all these reasons the author entertains the hope that 
his work may prove a not unwelcome publication. 



Lincoln's Inn, London, 

19^^ 8e:ptr, 1872. 
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THE LAW OF OBLIGATIONS. 



1 




HE Law of Obligations is the commencement 

of the special part of the system of Eoman Law. 

The Law of Obligations has itself, however, a 

general as well as a special part;, — the general 

part comprising a study of, — r 

1. The Natv/re of Obligations, 

2. The Sources of Obligations, 

3. The Extinction of Obligations, 

and 4. The Remedies for the Breach of Obligations. 
It is well to prefix the General to the Special part in the 
treatment of obligations, not only for the general reasons 
which recommend this method of treatment in every branch 
of law, but also and more especially lor the following 
reasons, which are peculiarly applicable to obligations, 
namely, — 

a. The wider area of obligations, compared witli other 
branches of law ; 
and h. The circumstance that new obligations (which are 
constantly arising), until they become the sub- 
ject of particular rules of law, are governed 
exclusively by the principles of the general 
part. 
The Nature of Obligations comprises the following heads, 
namely, — 

A. The Idea of the Obligation. 

B. The VarieUes of the Obligation. 

C. The Parties to the Obligation. 

and D. The Object or Content of the Obligation. 

B 



CHAPTER I. 

THE NATURE OF OBLIGATIOXS. 

52. 

A. The Idea of the Obligation, — ^This idea consists in 
the control of one person (domination) over another person 
(sor one personne ^trangere) to the extent of certain 
isolated acts of the latter (snr des actes isol^s) . 

Thns, there figure in the idea of the obligation the follow- 
ing elements^ namely, — 

I. Two Persons, namely, — 

1. The debtor, — ^his aspect of the obligation being 

the Principal one. 

2. The creditor y — his aspect of the Obligation 

being the Secondary one. 
and II. Two Qualities of Acts, namely, — 

1. The quality of Isolated, as opposed to the 
quality of acts which absorb the entirety 
(integrality) of the person ; 
and 2 . The quality of Restrictive, — the idea of the Obli- 
gation being in this respect like the idea of 
the servitvde, the former of which restricts the ' 
natural liberty of the person, and the latter 
of them the natural liberty of the property. 
Moreover, both the obligation and the ser- 
vitude, as being restrictions upon the natu- 
ral liberty, are admitted in law only to the 
extent that ap absolute necessity requires : 
The limitation of this extent is in accordance 
^ with the general principle of the "Favor 
Libertatis,^' which is expressed in the 
matter of obligations in the following pas- 
sage : 
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Dig. 44. 7. 47,— "Ubi de obligando 
quaeritur, propensiores esse debemus nos, 
si habemas occasionem, ad negandum ; ubi 
de liberando, ex diverse, ut faciKor sis ad 
liberationem.'^ 
Furthermore, the Obligation enures to render certadn 
and necessa/ry acts which before were uncertain and acci- 
dental. These acts must, however, in every case be acts 
that are measureable by some money-value, — 

Dig. 40. 7. 9. § 2, — " Quae pecuma lui praesta/rique 
possunt" 

The Obligation has both a Positive and a Negative 
side, — 

being, a. Negative on the side of the debtor, as appears 

from the following passages, namely, — 

Justin. Inst. iii. 13, pref. — " Obligatio 
est juris vinculum quo necessitate adstringi- 
mur alicujus solvendae vbL" 

Dig. 44. 7. 3, pref. — " Obligationum sub- 
stantia non in ep consistit ut . . . sed in 
eo ut alium nobis obstringat ad d^^ndum 
aliquid vel faciendum vel praestandum.^' 
and being 6. Positive on the side of the creditor, as appears 

from the following passages, namely, — 

Justin, ii. 2. 1, — "Ipsum jus obligationis 
incorporale est.^' 

Dig. 45. 1. 126, I 2, — " Adquirere pos- 
sumus obligationem.'^ [The like phrase 
occurs in Justin. Inst; iii. 10 (11), 1.] 
Now it is in the union of these two sides, and not in 
either side alone, that the obligation is properly said to 
consist, as appears from the following passage, namely, — 
Justin, iii. 16, 1, — "In utrdque tamen obUgaUone una 
res vertitur.^^ 

§3. 

The Obligation is to be distinguished from the fol* 
lowing rights which are more or less analogous to it, 
namely. 



4 The Nature of Obligations. 

\: Real Rights.— 'I Namque agit uniisquisque aut cum 
eo qui ei obligatus est vel ex contractu vel ex 
maleficio .... aut cum oo agit qui nuUo jure 
ei obligatus est .... quo casu proditae actiones 
in rem sunt, Justin, iv. 6. 1. 

2. Legally valid conditions in will, which are sup- 

ported inierventu juAicisy* Dig. 33. 1.7. 

3. Rights arising from the exercise of the discretionary 

powers of the court, e, g, the right to interest in 
certain cases, " cum hae [usurae] non sint in ob- 
ligatione, sed officio jvdicispraestentur" Dig. 19. 
1.49. §1: 
A common but erroneous theory is the analogy commonly 
stated thus, namely, — 

That as is the jiLS (droit) of the creditor to the obligation 
(devoir) of the debtor. 
So is the jiAs (droit) of the proprietor to the 
obligation (devoir) of persons generally. 
This theory obscures the resemblances and differences 
beWeen plirJes, ax»d misappUes tiie word obUgatio, 

1. By using it to indicate the side of the debtor alone, 
instead of leaving it to indicate (as it should do) 
the side of the creditor also plvs the combination 
of both, 
and 2. By extending it both to real rights, a class of rights 
which are characteristically distinct from obli- 
gations proper, and to 'those quasi-obligations 
which, as they subsist only in respect of the State, 
are not, strictly speaking, obligations in law 
at all. 
A Bond or Tie is the figure lying at the root of the con- 
ception and phrase obligatio, — 

Thus, — ^Nexum, nectere, ^ n i ' n 

. ' . , I are all based upon 

contractus, contrahere, > ^i x /» 

1 . . 1 I that fiffure ; 

solutio, solvere, J ° 

The sources or modes of the obligatio, resemble the obli- 
gatio itself, — * 

Thus, — In tutelft ex una obUgatione, duae sunt actiones : 
Dig. 27.3. l.§21. 
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§4. 

The obligatio contrasts — 

1. Wi^ ihe farmly relaUon, — 

The two persons figuring in both^ but the acts 
which have place in the farmly relation, 
being neither isolated, nor yet restrictive in 
the sense of the ObUgation Proper, i. e. of a 
stranger^ 8 control : 
and 2. With the law of property or of things, — 

The person of the debtor in the obligation be- 
coming, when externalised, like a fraction 
or part of the material world of property ; 
moreover, both the ohUgaUo and the real 
right alike possess a money value, and both 
have alike as their end (immediate or re- 
mote) the acquisition of property : 
The constituents of the obligatio {facta juridica) are, — 
1. The general constituents, — called also essentiaUa, 
and expressed e.g. in the foUowing passage, 
"Emptionis substa/ntia consistit ex pretio, — " 
Dig. 18. 1. 72. pref. 
and 2. The special constituents, — ^being 

either a. Those called natvralia, which are expressed 
e. g. in the following passage, — "quod si 
nihil convenerit, tunc ea praestabuntur quae 
naturaUter insunt hujus judicii potestati,^^ — 
Dig. 19. 1. 11. § 1 : 
or b. Those called accidentalia, which are expressed 
e.g. in the following passage, — "potest 
mandatum ex pacto etiam natwram suam ex- 
cedere,'' — Dig. 19. 5. 5. § 4. 

§5. 

B. The Varieties of the Obligatio, — 

These varieties are two in number, being 
1. Oivil Obligations, 
and 2. Natural Obligations : 
These varieties of the obligation may arise from one or 
other of the following circumstances, namely, — 
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Firstly, 1. From the circum-^ ,. . i ^ • 

•^ ^ /. ^1 accordiner as that is 

stance oi the i. ., , , ° • -n 
^ . • !• ^1 r either 1. In civil law. 
Origin oi the • « x * tV 

,,r ^. or 2. luTiaturallBbYr \ 

obhgation^ — ^ 

See Dig. 1. 1. 5, — "Ex hoc jure gentium 

. . . obligationes institatae^ exceptis qui- 

busdam quae jure dvili introductae sunt,^^ 

Also, — Just. Inst. 1.2. 2. — '' Ex hoc 

jure gentium et omnes paene contractus 

introducti sunt.'' 

Also,— Dig. 50. 17. 84. § 1.— '^ Is natur& 

debet, quern jure gentium dare oportet, 

cujus fidem secuti sumus.'' 

The particular origins of the natural obligation, on the 

one hand, are the three following circumstances, namely, — 

1. The firee will of the debtor, 

2. The unjust enrichment of the debtor, as 

this second origin is indicated in the 
following passages, namely, — 

Dig. 12. 6. 14. — " Natur^ aequum 
est, neminem cum alterius detri- 
mento fieri locupletiorem.'' Dig. 
26. 8. 5. pref. — " Cum solus tutor 
mutuam pecuniam pupillo dederit, 
vel ab eo stipuletur, non erit obli- 
gatus tutori : naturaliter tamen ohli- 
gabitur in quantum locupletior factus 
est : nam in pupillum non tantum 
tutori, verum cuivis, actionem in 
quantum locupletior factus est, dan- 
dam D. Pius rescripsit.'' 
and, 3, The reparation of a delict (indemnite) . 
The particular origins of the civil obligation on the other 
hand are the following five circumstances, namely, — 

n jq- ' All these five particulai* 

3.' Y^a' I ''T"' \'?°^ """"^ 

A T J' 1 or less armtrary and 

4. Juaicatum, *. 7 

J K T» national. 
and 5. Foena, 
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§6: 

But again these varieties of obligation may arise, 
Secondly, 2. From the^ 



according as he is, 
> either, 1. A Civis, 

or, 2. A Peregrinus ; 



circumstance of 
the capacity of 
the Creditor or 
of the Debtor, — 
Some obligations, and these the majority, being ac- 
cessible to all, irrespectively of citizen- 
ship, while others are accessible to Boman 
citizens only : 
This capacity or incapacity must be considered with re- 
ference to each particular obligation : Therefore, — 
Firstly, 1. With reference to the Idteris Obligatio : 

According to Gains iii. 132-3, the so-called, 
but mis-called a/rca/na nomina, being a falsely 
supposed variety of this obligation, were ad- 
mittedly within the competence oiperegrim ; 
but as to noTfiina properly so-called, the 
authorities were conflicting, some being of 
opinion that they were not (in either of 
their forms, whether in the form a re in 
personam transcripidtia, or in that a persona 
in personam transcriptitid) , within the com- 
petence oi peregriniy while others were of 
opinion (and with these latter Savigny 
agrees) that the nomen transcriptiUvm when 
in the form a re in personam, was practically 
within the competence of peregrini, being a 
ifcmlateral act on the part of the civis, and 
to which act the Peregrinus was competent 
to express his assent, in a manner that was 
obligatory by natural law. 
Secondly, 2. With reference to the Obligation of the 

Nexum : All were agreed that it was within 
the exclusive competence of cives. 
Thirdly, 3. With reference to the Verbis Obligatio, 
being the Stipulatio : 
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That was originally within the exclusive 
competence of civesy but latterly it fell with- 
in the competence of peregrini also, with 
the exception of the form spondee ? spondeo 
which continued within its original narrow 
limits : 

See Gbi. iii. ^3, — '^ Sed haec quidem ver- 
borum obligatio dari spondes ? spondee pro- 
pria civium Bomanorum est ; caeterae vero 
juris gentium sunt, iteqne inter ^mnes ho- 
mines^ sive cives Romanes sive peregrines, 
valent ... at ilia verborum obligatio dm-i 
spondes 7 spondee adeo propria civium Ro- 
manorum est^ ut ne quidem in Graecum ser- 
monem per interpretationem proprie trans- 
ferri possit.'^ [N.B- Savigny can only mean 
that the form spondes? spondee remained 
down to the time of Gaius, or perhaps of 
Leo, peculiar to Cives; for a comparison of 
Justin. Inst. iii. 15 (16), shows that it also 
became latterly open without any distinc- 
tion to Cives and Peregrini equally.] 
Fourthly, 4. With reference to the Poena : 

Poenal actions generally, and also 
Penalties generally, as being arbitrary 
and national, lay originally neither for 
nor against the peregrinusy but the ne- 
cessity of things soon extended them 
to him, a fictitia actio being for that 
purpose early provided. 
See Gtti. iv. 37 : " Item civitas Romana 
fingitur, si eo nomine agat, aut eum eo aga- 
tur, quo nomine nostris legibus actio con- 
stituta est, si mode justum sit, earn actionem 
etiam ad peregrines extendi, velut sifu/rtum 
dicatur factum ope consiliove peregrini . . . 
item si peregrinus/wr^' ftgat, civitas ei Ro- 
mana fingitur. Similiter si ex lege Aquilift 
peregrinus damni injuriae agat, aut cum eo 
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agatur^ ficta civitate BomanS jadicium da- 
tur." 

$7. 

Lastly. These varieties of Obligation may arise : 
Thirdly, 3. From the circumstance^ according as it is either 

of the Efficacy of > 1. Actionable, 
the Obligation, J or, 2. Non-actionable; 
And that without reference, 1. To the sov/rce 
of the Obligation, which may for that matter 
be in the jiis civile or in the jus gentium in- 
differently : 
And also without reference, 2. To the quality of 
the action, which may for that matter be civil, 
or honoraria, or extraordinaria indifferently, 
as appears more particularly from the foUow- 
ing passages, namely, — 

Dig. 20. 1.5. pref. — "Et vel pro civili obU- 
gatione, vel honora/rid, vel tantum naturali : 

Dig. 19. 5. 5, — "Dubium non est nasci 
civilem obligationem, in qu& actione, . . " 

Dig. 2. 14. 1. 2. 4, — ^^ Sed etsiinalium 
contractum res non transeat, subsit tamen 
causa . . . et hinc nasci civilem obligationem.^' 
And as appears also from the contrast be- 
tween the following two passages : 

Dig. 44. 7. 42. 1, — " CJr editor es eos accipere 
debemus qui aliquam actionem habent :*' 

Dig. 46. 3. 5. 2, — ^^ Indehitae sunt usurae 
quae ex pacto naturaliter debebantur \" 
It is true that the phrase civiUs obUgaUo is frequently 
used to indicate merely that the source, apart from the effi- 
cacy, is in the ju8 civile, as for example, in Gai. iii. 133; 
nevertheless, the phrase civiUs obligatio is better used, as it 
is also more frequently used, to indicate that the efficacy, 
apart from the source, is actionable ; and conversely, it is 
true that the phrase naturalis obUgatio is frequently used to 
indicate merely that the source is in the jus naturale, as for 
example, when the condictio indebiU is called naturalis, and in 
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the following pafisage in particalar, — Dig. 45. 1. 126. 2, — 
'^ Plane si praeoedat numeratio, seqaator stipalatio, non est 
dicendnm recessum esse a natoraU obligatione -P Bat the 
phrase naturalis obligaiio is nererdidess nsed more appro- 
priatelj when nsed to signify that the ef^auy is less than 
aetionaUe^ that is to say^ that the obligation is wmrocixonr 
able. 

It appears^ therefore^ resuming the argument^ that obli- 
gations r^arded in their efficacy are^ — 

either^ 1. OtvileSy if actionable ; 

or^ 2. Naturales, if non-actionable : 

That other and somewhat common distinction of obliga- 
tions into — 

1 . Mere dviles, 

2. Mere naturales, 
and, 3. Mixtae, — 

is good as being correct in substance, bad as not being clds- 
sical in authority. 

5 8. 

The Natural Obligation (meaning thereby the ruyii- 
actionable obligation) has certain limited effects, and prin- 
cipally the seven following, namely, — 

1 . Solutmn non repetere, i, e, , payment made in error is 

not recoverable where a naturoMs ohligatio op- 
poses the recovery, in other words, the condictio 
indehiti is in such a case excluded : 

Dig. 46. 1. 16. § 4. '' Naturales obligationes 
non eo solo aestimantur, si actio aUqua eorum 
nomine competit, verum etiam cum soluta 
pecunia repeti non potest.'^ 

2. CorrvpenaaUo, i. e. Natural Obligation may be set-off 

against civil one : 

Justin, iv. 6. 30-39 [ " ^^ •l"^.^ .°**°^ ^«- 

Gai. iy. 61-63 i ^«^ ^«'"* "^ ^^^^P^"" 

(^ sationem.'' 

3.. DediAcUo de pecuUo, i, e., the silent deduction ifrom, 

or addition to, the pecuUum of a son or slave 

made by a father or master, on the ground of 
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some natural obligation^ that being the alone 
quality of obligation which arises between them ; 

4. Oautio, i, e, the engagement of a jBdejussor or surety, 

is supportable on the naturalis ohligatio. 

( " Ac ne illud interest utrum 
Justin, iii. 20. 1 J dmlis an naturalis sit ob- 
Gai. iii. 119. ligatio, cui adjiciatur fi- 

^ dijusaor.^^ 

5. OonsUtutumy i, e., day of payment of a naturalis 

obligaUo may validly be appointed, so as to bind 
the constitutor in an action, — 

Dig. 13. 5. 1 . 1 7. " Debitum autem vel na- 
tura sufBcit.'^ 

6. Hypotheca or Pignvs, i.e., a security given on the 

ground of a natv/ralis ohligatio is a valid security. 

7. Novatioy i. e. an obligation substituted (by means of 

stipulatio or otherwise) for a naturalis ohligatio 
is valid, and moreover may be actwnahle. 

See Justin, iii. 29. 3, — '^ Adeo ut interdum 

. . . fuisset.^' 

In general, where the nat/uralis ohUgaUo in any particular 

instance produces any one of these seven eflFects, there it 

produces also all the others of them ; and yet in some instances 

of the natv/ralis ohligatio one or some of them are wanting. 

§9. 

The Naturalis Ohligatio (meaning thereby the non-action- 
able obligation) may be so on one or other of the following 
four grov/ads, namely, — 

1. On account of the Ahsence of the Formalities re- 
quired by the Civil Law ; 

Thus, usv/rae required to be by means 
of a stipulation, and if that formality was 
neglected or was absent, the agreement 
amounted merely to a nudum pactum, 
producing no action. And yet even in 
this latter case there was a naturalis 
obligaUo, as is proved by the three follow- 
ing passages, — 
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a. Dig. 46. 3. 5. 2^ — '^ Si sint usnrae debitae^ 

et aliae indebitae, . . . pnta qnaedam 

eamin ex stipnlatione^ qnaedam ex pacto 

natwraliter debebantor/' 

6., Kg. 46. 3. 5. 2, — "Ex pacti conTentione 

[usurae] datae repeti non pos^nt." 
c. Dig. 13. 7. 11. 3, — " Sive antem usnrae in 
stipulatum sint deductae sive non^ si 
tamen jpignvs et in eas Migaium fuity 
qnamdiu quid ex his debetar, pigneraticia 
cessabit." 

ITnterholzner's objection to this view 
of the naturalis obligaMo is not sustain- 
able. His objection is^ that the wilful 
neglect by the contracting parties of the 
known, accustomed, and necessary for- 
malities indicates an absence of intention 
on their part to contract : But — 
1. K the terms of the contracts 
are otherwise exact or 
precise, 
or, 2. If the parties are boors, 
or, 3. If the contract is by letter 
inter absentee, j 

Also, 1. The allegation that the na- 
tural obligation of usv,rae in the case of 
their arising out of a nudwmpacbwm is ex- 
ceptional and not usual, — iMs allegation 
is a gratuitous and perverse assumption ; 
Also, 2. The instance of the person 
adnuens not being bound even naturaliter 
in the case of the stipulatio, is explain- 
able as an instance of conduct purposely 
designed to evade the obligation. 
Dig. 45. 1. 1. J 2, — [His vero causis exceptis] praeter- 
quam ex interrogatione et responsione verborum obligatio 
non contrahitur, adeo quidem ut qui non iaterrogati re- 
sponderint aut interrogati tantv/m adnuerinty ne omnino 
quidem obligentur.^^ 



the neglect 
of the for- 
I nudities is 
accounted 
for. 
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Also, — 3. The argument derived from 
permutatio fulfilled on one side only, as 
where the other side makes wilful default, 
is a mistake, and a gross one. 

§10. 

Again, the Natural Obligation (meaning thereby the 
non-actionable obligation) may be so, — 

2. On account of the Defect in the capacity of the con- 
tracting Parties who may be unable to contract a 
Civil Obligation, — as, e, g, is the case in the 
following relations, namely,— 

a. In the relation of the Paterfamilias to the 
FiUiLS'faimlias, — 

Here there is no civil obligation. 
And yet there is a natural obligation, 
as is evidenced by the presence of the 
dediictio de peculioy or third of the seven 
effects mentioned above : 
6. In the relation of the Bormrms to his 
8ervu8, — 

Here there is no dvil obligation. 
And yet there is a natural one, as is 
evidenced by the presence of both 

a a. The Deductio de pecuUo, or third 
of the seven effects mentioned 
above, 
and b ?>. The Solutum non repetere or first 

of these seven effects,, 
c. In the relation of the 9ervu8 to the Exi/ra- 
neu8, — 

Here there is no civil obligation, 
Yet there is a natural one, as is evi' 
denced by the presence of all the seven 
effects mentioned above, excepting only 
the third one of them : 

[N.B.-»-In the relation of the filius- 
familiar to the ext/raneus there is a com- 
plete dvil obligation.] 
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dl In the relation of the Pupillus acting with- 
out the Auctoritas of his Tutor, — 

Here there is no civil obligation ; and 
the question of the presence or absence 
eren of the Naturalis Obligation in this 
case is much disputed^ — 

And yet the afirmative opinion of its 
presence is the better ooej — 
Aswell^ 1. On principle, — becanseinsomecases 

{a). The principle of tJie Unjust 
Enrichment of one at the expense 
of another, and in other cases^ 
(6), The principle of the Intelli- 
gence of the pupiDas, even sine 
tutore, applies, and either of these 
two principles alone, a fortiori 
both of them combined, suffice 
at natural law to entail a Natural 
Ohligation. 
As also, 2. On the authorities, — because only 

two authors, Sufinus (Dig. 44. 
7. 59.) and Neratius (Dig. 12. 
6. 41.) declare for the negative, 
and that probably under circum- 
stances of exception or of pecu- 
liarity ; whereas seven authors or 
authorities are in &vour of the 
affirmative view, namely, — 

1. Scaevola, who admits the 4th natural effect (cautio), 

(Dig. 45. 1. 127.) 

2. Papiaian, who admits the 2nd natural effect (compensatio), 

(Dig. 46. 3. 95. $ 2.) 
S! Papinian, who admits the 1st natural effect (sol. non. rep.), 

(Dig. 36. 2. 25. f 9.) 
4. TJlpian, who admits the 7th natural effect (novatio), 

(Dig. 46. 2. 1. § 1.) 
6. Paul, who admits the 1st natural effect (sol. non. rep.), 

(Dig. 44. 7. 43.) 
6. Pomponius, who admits the 1st natural effect (sol. non. 

rep.), (Dig. 12. 2. 42. pr.) and 
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7. Gaias, (iii. 119), who admits the 7th natural effect 
(novatio) • 

Therefore generally conclude for the persistence of the 
naturalis obligeUio, even in this case of the pupillus, with 
probahQitj for early times, and with certainty for Justinian's 
times ; although perhaps it would have been better if no 
such persistence had been recognised or suffered. 

The SenatvsconsuUum Macedomamum, which prohibited 
the money-lender from recovering a debt incurred by 
lending money to a child in potestas in contravention of 
the act, nevertheless allowed the naturalis obUgatio to sub- 
sist, that senatus consult being in this respect different 
from the Senatus consultum Velleianum relative to the 
suretyship of women which took away even the naturalis 
ohligatio. 

In the case of both these senatusconsulta, however, the 
fidejussor (or other person claiming, whether by hypotheca 
or by ruyvatio or otherwise) could plead the statute as a 
defence to the action, when, if compelled to pay, he would 
|iave a remedy over against the principal debtor. 

$11. 

Again, the Natural Obligation (meaning* thereby the 
non-actionable obligation) , may be so 

3. On account of the disregard of the Jus Oentium 
for the consequences of the strict Jus Civile, — 
e. g. a. Where the creditor was made the executor of his 
debtor, the debt was strictly extinguished, 
yet the creditor was allowed the right of 
retainer (retentio) , also the right of retain- 
ing any security he might have (hypotheca) 
or b. Where the debtor suffered a capitis deminutio, 
all his liabilities were strictly extinguished ; 
but the creditors were left in possession of 
certain natural rights, which were also early 
provided even with a^fi^titia actio. 

See Dig. 4. 5. 2. § 2 : "Hi qui capite 
minuuntur, ex his causis quae capitis demi- 
nutionem praecesserunt manent obligati 
natxiraliter/' 
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See also Justin, iii. 10(11). 3 : and more 
particularly the parallel passage in Gai. iii. 
84, where, after distingnishing the debts of 
the adopted person, which were a charge upon 
and which therefore attended the inheritance 
(^hdereditarium aes alienum) from the per- 
sonal debts of the same person, he goes on 
to say of the latter class of debts as fol- 
lows : " De eo ver6 quod prius suo nomine 
eae personae debuerint, licet neque pater 
adoptivus teneatur . . . ne que ipse quidem 
qui 86 in adoptionem dedit . . . maneat 
ohligatus . . . quia scilicet per capitis dermn- 
utionem liberantur, tamen in eum . . . utilis 
actio datur resciss& capitis deminatione, et 
si adversus hanc actionem non defendantur, 
quae bona eorum futura fuissent, si se 
alieno juri non subjecissent, universa ven- 
dere creditoribus praetor permittit.'* 
or, c. Where one of several joint owners (whether 
heirs, usufructuaries, or others) was sued 
and paid, for example, his proportion of a 
common slaveys peculium, there the other 
joint owners were strictly discharged, but 
equity forbade this result. 

Dig. 15. 1. 32 pref. : " Sed Ucet hoc 
jure contingat, tamen aequitas dictat ju- 
dicium in eos dari, qui occasione juris 
liberantur.^' 
Lastly, the Natural Obligation (meaning thereby the 
non-actionable obligation) may be so 

4. On account of the disregard in particular of certain 
consequences of the strict Civil Law which were 
relative to Procedure 
e. g. a. Where suit had been actually instituted : 

Here the naturalis obligatio survived, wherever 
the result of the action or the consequences of the 
Procedure conflicted with natural equity ; this is 
evidenced in the two following ways, namely, — 
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1. Upon General Principle, aided by a compari- 

son of Justin, iv. 13. 5 (debea adjuvarij with 
Justin, iv. 13. 1-4 fqtida iniquum est) , where 
speaking of the exceptio rei judicatae he 
uses the neutral expression in § 5 above, 
but when speaking of contracts entered into 
under dwress, or by means of fraud, or 
other like circumstance he uses the strong 
expression in §§ 1-4 no fewer than four 
successive times ; and the transition in $ 5 
to the former of these two expressions, is 
altogether too marked to have been made 
inadvertently or otherwise than intentionally. 

2. Upon particular passages, namely, the follow- 

ing, — 

1. Dig. 60. 12. 6, — " Julianus verwm de- 
bitorem post litem contestatam, manente 
adhuc judicio, negabat solventem repetere 
posse, quia nee absolutus, nee condemnatus, 
repetere posset. Licet enim absolutus sit, 
natwra tainen debitor permanet : similemque 
esse ei dicit qui ita promisit : sive navis ex 
Asill venerit, sive non venerit, quia ex un& 
causft alterius solutionis origo proficiscitur.^' 

2. Dig. 28. 12. 6, — ''Judex si male ab- 
solvit, et absolutus suS, sponte solverit, re- 
petere non potest." 

3. Dig. 46. 1. 8. $ 3, — " Et post Utem 
contestatam fidejussor accipi potest, quia et 
civilis et naturalis subest obligatio.^' 

4. Dig. 20. 1. 27, — " Servum quem quis 
pignori dederat . . . quia debito non satis- 
faciebat,creditorminoris vendidit: an aliqua 
actio creditori in debitorem constituenda 
sit, quia crediti ipsius actio non sufficit ad id 
quod deest persequendum ? . . . fingamus 
nullam crediti nomine actionem esse, quia 
forte causa ceciderat : non existimo indig- 
nam rem animadversione et auxilio prae- 

c 
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tons/' Also, Dig. 20. 6. 13,—'^ Si defe- 
rente creditore juravit debitor se dare non 
oportere, pignus liberatur, quia perinde 
habetur, atque si judicio absolutus esset: 
nam et si a judice quamyis per injuriam ab- 
solutus sit debitor, tamen pignus liberatur/' 
6. Code 4. 31. 2, — "Ex causft quidem 
judicati si debitum solutum repeti non 
potest, ea propter nee compensatio ejus ad- 
mitti potest. Bum vero qui judicati con- 
venitur compensationem pecuniae sibi de- 
bitae implorare posse nemini dubium est.'' 
The distinction between legiUma judicia and 
jvdicia imperio continentia, as also the efiFect of 
the res judicata relative to that distinction which 
are stated in Grai. ir. 106-7, 180-1, have no bear- 
ing upon the question of the persistance of the 
naturalis ohligatio. 
h. Where suit is not capable of being instituted : 
Here the naturaUs ohligatio persists, 
Whether, a a. The Eemedy is merely barred 

(Prescription of Personal 
Action) , 
or, hh. The Remedy is altogether ex- 
tinguished (Peremption of 
Personal Action), 
Pfordten is altogether wrong in alleging that 
the prescription or limitation of actions and suits is 
natwraljBB having been introduced by the Praetor ; 
for, 1. Praescription was not, in fact, intro- 
duced by the Praetor, 
and, 2, It was arbitrary and national in its 
times, 
c. Where one suit has been instituted, and is over, 
and a second suit is instituted against the person 
who was the Judex in the former one : 

Here the supposed natural ohligatio, called 
Jus Irdquum, applied, being a supposed equity 
to retaliate like for like upon the unjust jWeoj ; 
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see Dig. 2. 2. 1. $ 1: ^^Ez hac cnxx^k solutwm 
repeti non posse, Julianas putat ; superesse enim 
naturalem causam, quae inhibet repetitionem.'' 

§ 12. 

The Natural Obligation^ — Instances of it that are merely 
apparent : 

1 . A mistaken payment made by a wife dotis nomine, — 

Here the indebiti condictio is excluded, — This is 
purely pietatis causa. See Dig. 12. 6. 32. § 2, — 
" Mulier si in ea opinione sit, ut credat se pro dote 
obligatam, quidquid dotis nomine dederit, non 
repetit : sublat& enim falssi opinione relinquitur 
pietatis causa, ex qu& solutum repeti non potest." 

2. Personal services {operas officiates) rendered to a 

patron by his freedman, — 

Here also the condictio is excluded, — " Naturft 
enim operas patrono libertus debet." (Dig. 12. 
6. 26. § 12.) 

3. An Excessive payment made in consequence of an 

actio de peculio, — 

Here the condictio for the excess is excluded. 
See Dig. 12. 6. 11, — " Si is cum quo de peculio 
actum est, per imprudentiam plus quam in peculio 
est, solverit, repetere non potest." And the 
reason in this case is stated in Dig. 12. 6. 30. § 4, 
— ^'Is qui semel de peculio egit rursus aucto 
peculio de residuis debiti agere potest : '' in fact, 
therefore, a civil obligation here remains after 
payment of part to pay the rest. 

4. An Excessive payment in consequence of an actio 

pro socio, — 

Here also, the condictio for the excess is ex- 
cluded, the beneficium competentiae which is 
available for one partner, not enuring to dis- 
place the civil obligation which still remains .as 
against the other partners. 
The Natural Obligation, — instances of it falsely so-called, 
which are not so much as apparent instances of it, — 
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1. Services rendered in return upon, y _ 

but not in return /or, J ^ 
Here the idea of gift excludes the idea of any 
consideration or quid pro quo : 

2. Payment made hj an Executor (Haeres), of a 

legacy in full, without any deduction of the 
Falcidian 4th part. 

Here the payment, not being in &ct made per 
errorem, is to be considered as made pleniore 
officio fidei praestaniaCy Dig. 24. 1. 5. $ 15. 

3. The Peremptory Intrusion of the Civil Law into 

the province of Natural Law, — 

e.g. In the intercessio of women, the Senatus- 

consvUwm Velleianum destroys even the Natural 

Obligation. 
It may, however, be frankly admitted here that there are 
some doubtful cases, which, as lying upon the border land 
between the Oivil and the Natural Obligation, may or may 
not be rendered absolutely without obligation through this 
antagonism of the OivU and the Naturai. At all events, 
however, the Senatusconsultum Macedonianum (unlike the 
Senatusconsultum Velleianum) ^ leaves the Naturalis Obli- 
gatio to subsist. 

$13. 

The yarieties of the Obligation classified according to 
the measure of the efficacy of each, — 

1. Obligations that are efficacious both by ciml and by 

natural law, — 

2. Obligations that are inefficacious both by civil and 

by natural law, — 

3. Obligations that are inefficacious by civil or by 

natural law, and that either 

f And that, moreover. 



a. Prom the first, 
or, b. Prom some sub- 
sequent event, 
also either, a. Ipso jure, 

or, b. Per exceptionem 



V 



for reasons apper- 
taining, either 

1. To the Oivil law, 

2. To the Natural 
law. 
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Wtence arise the following divisions and subdivisions of 
Inefficacious Obligations, — 

I. Those that are inefficacious per exceptionem, — 

a. The exception being civil but not also natv/ral : 
in which case, the Naturalis Obligatio con- 
tinues to subsist, e. g. in, — 

1. Senatusconsultum Macedonianum, 

2. Payment made in error by a verus 

debitor, 

3. The prescription or limitation of 

actions, 

4. The Jus Iniquum, 

h. The exception being natural as well as dvil: 
in this case, the NaturaUs ObUgatio ceases 
to subsist, e, g. in, — 



1. Doli exceptio, 

2. MeUis „ , 

3. PoA^U „ , . 

4. Senatus consult! 



''[See infra for the 
reason of the 
extinction of 
the Naturalis 
ObUgatio in 

^ this case.] 



Velleiani, excep. 
5. Juris jurandii „ , 
II. Those that are inefficacious ipso jure, — 

a. The Jua being civil but not also natv/ral : in 
which case the naturaUs ohUgaUo continues 
to subsist, e. g. in, — 

1. Nudum Pactum, 

2. Relation of Paterfamilias and Filius- 

familias, 

3. Relation of Dominus and Servus, 

4. Relation of Slave to Extraneus, 

5. Engagement of Pupillus sine tutoris 

auctoritate, 

6. Restitutio per fidei commissum, 

7. Capitis deminutio minima, 

8. Peremption or Extinguishment of 

Action, 
h. The Jus being natv/ral as well as civil : in this 
case, the naturaUs obUgaUo ceases to sub- 
sist, e, g, in, — 
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1. Contracts by an Infiant, 

2. ,, ,, a Lunatic^ 

3. „ ft ^ Prodigus, Gram- 
bler, &c. 

4. Extinguishment of Obligation, whe- 

ther happening 

by SolutiOy 
or by Nuvatio, 
or by Acceptilatio, 
or by Oonfusio. 
The following question has arisen relatively to class I. b. 
supra, namely, — 

Does or does not the Naturalis Obligatio continue to 
subsist in this case, — i.e. where the exception 
is natural as well as civil ? 
In answer, — The Roman jurists apply this test, namely, 
whether the exceptio was intended to punish the 
creditor OT to protect the debtor ; see Dig. 12. 6. 
40 (Marc. iii. Reg.) — " Qui exceptionem perpe- 
tuam habet, solutumper errorem repetere potest: 
sed hoc non est perpetuum. Nam si quidem ejus 
causa exceptio datur cum quo agitur, solutum re- 
petere potest, ut accidit in senatusconsulto de 
intercessionibus [Velleiano] ; ubi vero in odium 
ejus cui debetur exceptio datur, perperam solu- 
tum non repetitur, veluti si filiusfamilias contra 
Macedonianum mutuam pecuniam acceperit et 
paterfamilias factus- solverit, non repetit.^^ 
This test is not the true test. 

In answer, — Savigny uses this test, namely, whether 
the exceptio is or is not natural or also natural ; 
and he holds that where the exceptio is natural, 
or also natural, it extinguishes, and where it is 
not natural or not also natural, it does not ex- 
tinguish, the naturalis obligatio itself: he con- 
siders that this test is clearly indicated in the 
following passage, — Dig. 50. 17. 66, — " Desinit 
debitor esse is, qui nactus est exceptionem justam 
nee ah a^equitate naturali abhorrentem,'^ See also, — 
Justin, iv. 14. pref. ; Gai. iv. 126 : 
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And with regard to the extinction of the naturalis obli- 
gatio by the plea of the Senatusconsultum Velleianum, 
Savigny assigns an artificial-natural character to that plea^ 
relying upon the passage in Dig. 16. 1. 2. $ 2, — " Cum eas 
[mulieres] viriUbus officiis fungi et ejus generis obliga- 
tionibus obstringi non sit aequtmi,'^ 

The epithet inanes, and neither that of inefficaces nor that 
of sine re, is the distinctive one for obligations of Class ii. b, 
supra: see Dig. 45. 1.25, — '^ Quia superior qiiasi nulla sit 
Gxceptione obstante.'^ 

Obligations of Class I. b. supra are to be distinguished 
from those of Class II. 6. supra , — 

1. Because the exgeptio which paralyses the former 

class, even when riaturalisy is personal to the 
party, and is therefore not available for the pro- 
tection of a third party not being a privy of the 
first party ; 

2. Because the ground of the egceqptio may fall away, 

and in that case the naturalis obligatio would 
revive, e. g, in the case of a woman-surety be- 
coming the executrix (haeres) of the principal 
debtor, " etenim inconditum est subvenire sexui 
mulieris quae suo nomine periclitetur,*' Dig. 46. 
3. 95. 2 : 

3. Because the exceptioy if not pleaded, is not available 

as a defence ; and in that case, the original cause 
of action becomes efficacious. 

§14. 

The place of the Nat/uralis Obligatio in modem law : 

Many false notions have prevailed regarding this 

matter, and in particular the two following, namely, — 

1. That a naimralis obligatio which is so as to its 

sowrcCy not being interfered with by the 

civil law, ought to have complete efficacy 

by the civil law. 
and, 2. That duties dictated by the conscience merely 

ought to have complete efficacy by the civil 

law. 
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The true statement of the modem position of the 
Naturalis ObUgatio is the following, namely, — Generally 
the theory above presented ($$ 1-13) prevails in mo- 
dem law ; 

However, some changes have been made in that 
theory, and in particular the foUowing changes have 
been made in it, namely,— 

1. The NaturaUs ObUgatio arising out of slavery 

has naturally disappeared along with the 
institution of slavery itself; 

2. The Jvs Iniquv/m has disappeared; 

f These two have now 
disappeared, hav- 
.. ^^. ^..^^^^^. ing, indeed, al- 

the Action, ready done so in 

^ Justinian^s time ; 

5. Most of the others have now a very limited 

operation. 

But, it is noteworthy that 

6. The Nudum Pactvmi now produces an action : 
And considering the effect of the Nudum Pactum in 

modem times, we find that,— 

1. It is no longer distinguished &om the sUpu- 
lation, but is become the substitute for the 
latter ; 
and that, 2. In cases where legislation has prescribed some 

positive form, the effect which follows in 
case of the omission or neglect of that form 
is various, — 

e. g. 1. The French Law requires uniting for every 
contract exceeding in value 150 francs, and 
refuses an action upon it in case that form 
is neglected or omitted. 

The French Law nevertheless seems to 
allow to the imperfect contract in this case 
the first of the seven effects of the naturalis 
obligatio mentioned above, namely, the 
solutum non repetere, — see Code Civil, 
1236: 
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Also, e. g. 2. The Prussian Law requires wriUng for every 

contract exceeding in value 50 thalers, — and 
refuses all eflfect whatsoever in case that form 
is neglected or omitted, [although, indeed, 
if both parts of the convention have been 
executed, the Prussian Law refuses to inter- 
fere ; ] the Prussian Law is, however, in this 
respect inconsistent with its other enact- 
ments, which refuse the repeUtio soluti in 
cases where an imperfect obligation is at 
the basis of the solutio. 

§15. 

C. The Parties to the Obligation. 

Persons become parties to an obligation whether as 

creditors or as debtors, or are determined to either of these 

two characters, or to this character, in one or other of two 

ways, namely, 

either, 1. By an event (fait), — this producing the natural 

and usual relation of creditor and debtor.; 
or, 2. By a thing (chose), — this producing an artificial 
relation which, however, merely obscures 
(without extinguishing) the natural relation of 
creditor and debtor : 
Examples of the Relation of creditor and debtor estab- 
lished in the latter of these two modes are the following re- 
lations, namely, — 

a. The relation of the Usufructuary and the Naked 

Proprietor, 

b. „ „ Emphyteuta and the Dominus, 

c. „ „ Hypotheca/rius ajidthe'Domimia: 
This latter class of relations is important in Germany for 

two reasons, namely, — 

1. Prom its connection with real charges, 

2, From its connection also with rights of regality : 
The artificial character of this latter class is especially 

shown in the mode of the transmission of the obligations 
from party to party, which may even be by Prescription, 
without the contract or the will of the parties. 
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But dismissing for the present this latter class, and re- 
curring to the former class, of obligations, namely, to that 
class in which the relation of creditor and debtor is deter- 
mined by an event (fait) as distinguished from a thing 
(chose) , it appears that the paeties to this relation, may be 
several on either side of the relation, that is to say, may be 
correiy or persons jointly and severally liable, or jointly and 
severally entitled, in the obligation. 

Now this class of parties, being Oorrei Proper , must be 
distinguished from other classes of parties which are correi 
in appearance only or in an imperfect measure only ; e. g., 
they are to be distinguished at the outset from the following 
two classes of Oorrei of an imperfect or improper species, 
namely, — 

1. From thieves, although these are (it is true) seve- 
rally liable in soUdum ; 
and, 2. From partners, who may or may not be also correi, 
although they are (it is true) liable in all cases 
in solidum, 

§16. 

OorreaUte, or the position of Correi Proper, is not the 
rule of obligations but is an exceptional feature in them ; and 
as being exceptional, it arises only in one or other of the 
two following ways, namely, — 

either, 1. From the will of the parties to the Obligation, 
or, 2. From the indivisible nature of the Obligation 
itself; 

$17. 

To consider, in the first place, 

Correalite arising in the former of these two ways, 
i, e, through the vdll (volonte) of the parties to the 
obligation : 
There are five modes in which this species of correalite 
presents itself, namely, — 

1. In the Stipulatio, — in which case the word eadem 
generally produces it ; and in this phase, it holds 
as well between the principal debtors and princi- 
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pal creditors as also between their respective acces- 
- scries, whether adstipulatores or adpromissores, 

2. In the ExperisilaUo, — and the proof that it holds in 

this case is, that expenmlatio is put upon a level 
with stipulaUo (No. 1.) and treated as being, in 
this respect, entirely similar with the stipulatio, 
e. g. in the following two passages in particular, 
namely, 

1. Dig. 2. 14. 9, — " Utputd plures sunt rei stipu- 

landi, vel plures argentarii, quorum nomina 
simul facta sunt, unius loco numerabuntur, 
quia unum debitum est.'' 

2. Dig. 4. 8. 34, — ''Idem in duobus argentariis, 

quorum nomina simul eunt.'' 
With reference, however, to the nomina of argentarii^ 
argentarii being simply such are to be distinguished, for 
the matter of Correalit^ Proper, from Argentarii who are 
at the same time Partners (Socii Argentarii), these latter 
not being Oorrei Proper, inasmuch as their several liabilities 
in soUdum arise not from the essence of the Correal or 
Quasi-Correal relation, but from considerations of commer- 
cial utility simply ; 

Thus explain, Auct. ad Her. 2. 13 : " Id quod argentario 
tuleris expensuniy a socio ejus rect^ repetere possis." 

And similarly explain. Dig. 2. 14. 27 : " Tantum enim 
constitutum est, ut solidum alter petere possit '' upon the 
same grounds coupled with the additional ground of 
mutuality ; 

3. In other contracts generally, — Correalit^ is expressly 

stated to be capable of arising in contracts gene- 
rally, in the two following passages, namely, 
a. As to debtors y in Dig. 45. 2. 9, pref., "Eandem 
rem apud duos pariter deposui, utriusque 
fidem in solidum secutus, vel eandem rem 
duobus similiter commodavi ; fiunt duo rei 
promittendi, quia non tantum verbis stipu- 
lationis, sed et caeteris contractibus, veluti 
emtione venditione, locatione conductione, 
deposito, commodate, testamento/' 
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and, 6. As to creditors y in Dig. 16. 3. 1. § 44, ^^ Sed si 
duo deposu&rint, et ambo agant, si quidem 
sic deposuenint ut vel unus tollat totum, 
poterit in solidum agere, sin vero pro parte 



» 



That the Mutuum even is no exception, may be inferred 
from two passages in particular, namely, — 

Dig. 12. 1. 7 (trip.), — ^^ Omnia quae inseri stipu- 
lationibus possunt, eadem possunt etiam nu- 
merationi pecuniae ; et ideo et conditiones/' 
and. Code 4. 2. 5, — " Si non singuU in solidum ac- 
ceptsl mutm quantitate vel stipulanti credi- 
tori sponte vos obligastis.^' (Rescript of 
Diocletian.) 
4. In the Testamentwrriy — in the case of a bequest to 
two or more ; 
and, 5. In a Judicial Decision, — when for or against two or 
more plaintiffs or defendants. 

§18. 

Correalit^ Proper, — Its effects remain to be considered. 
Now these effects are 

either, 1. Principal, i. e. Universal, 
or, 2. Secondary, i. e. Occasional. 
1. The Principal or Universal Effects of Correalit^ 
Proper are two in number, namely, — 

A. One correal creditor may claim the whole 

debt from any one of the debtors singly 
from the rest, 

B. One correal debtor may by payment of the 

whole, extinguish the debt of all. 

These two principal effects are expressed in the foUowing 
passage, namely. Just. iii. 16 (17) 1, — ^^ Ex hujusmodi obli- 
gationibus, et stipulantibus solidum singulis debetur et pro- 
mittentes singuK in solidum tenentur [A.] ; in utr&que tamen 
obligatione una res vertitur : et vel alter debitum accipiendo 
vel alter solvendo omnium perimit obligationem et omnes 
liberat [B.y 

But while one correal creditor or debtor may thus by his 
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conduct affect the others^ that conduct to have this effect 
must amount to a positive act of corn-mission, and must not 
rest with the merely negative acts of o-mission: thus, e.g. 
one correus is not affected by the mere mora of his fellow. 
2. The Secondary or Occasional Effects of Correalit^ 
Proper are very numerous, and arise in a very 
various manner : their varieties of origin and of 
number may be conveniently and properly 
classified under the following four groups of cir- 
cumstance, namely, — 
I. Equivalents of Payment, — ^and hereunder are to be 
placed the following four sub-varieties of this effect, 
namely^ — 

1. Deposit in Court y — When this act is done by one 

correal debtor, it is good for and against all the 
other parties to the correal obligation. 

2. In solutum datioy — i. e. the giving of something 

other than money with consent of creditor in 
lieu of payment : This also is similarly good both 
for and against all the parties to the correal obli- 
gation : 

3. NovaUo, — This also is similarly good both for and 

against all the persons who are parties to the ob- 
ligation. But note that OonsUtutwm is for this 
matter to be distinguished from Novatioy inas- 
much as Oonstitutum is properly a confirmation 
of the original obligation and is not the substitu- 
tion of a new obligation for it: The following 
passage must be so construed, else it is contrary 
to the true opinion of the general effect ; 

Dig. 13. 5. 10, — "Idem est et si duobus reis 
stipulandi alteri constitutwm, alteri postea solutv/m 
est, quia loco ejus cui jam solutum est haberi de^ 
bet is cui constituitv/r." 

4. Compensation — i. e. Set-off : This act when done by 

one correal debtor is not good either for or 

against the other parties to the correal obligation, 

unless either, 1. There be a special set-off made 

in account. 
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or, 2. There be a partnership subsist- 
ing between the correi. 
II. Agreement of Wills towards the extinction of the 
debt, — 

1. AcceptilaUoy — This act when done by one correus is 

good both for and against all the others, and that 
for two reasons, namely, 

a. Because this is the natural consequence 

of that particular species of contract, 
and, b. Because acceptilatio is really a sort of 

payment, — Dig. 46. 4. 16 : ^^ Velut 

solvisse videtur.^^ 

2. Pactum de non petendo, — This act when done by one 

correus, may be in either of two forms, — namely, 
a. In personam merely, 
or, h, hi rem; 
When in personam merely, it is not good either 
for or against the other correi, but is merely 
personal to the party or parties making it ; And 
even when it is made in rem, it is not invariably 
good either for or against the other parties to the 
obligation, but the following distinction holds re- 
garding its effect, namely,— 
a a. When \hQ pactum de non petendo in rem is 
made by one of several co-creditors, it is 
not good against the other co-creditors, — 
see Dig. 2. 14. 27, — ^^ Si unus ex ar- 
gentariis sociis cum debitore pactus 
sit, an etiam alteri noceat exceptio ? 
Neratius, Atilicinus, Pro cuius, nee si in 
rem pact/us sit alteri nocere ; tantum enim 
constitutum, ut solidum alter petere pos- 
sit. (Idem Labeo, nam nee novare 
alium posse, quamvis ei rect^ solvatur ; 
sic enim et his qui in nostreL potestate 
sunt, rect^ solvi quod crediderint, licet 
novare non possint; quod est verum.) 
Idemque in duohus reis stipulandi dicen^ 
dv/m est,'^ 
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But, h fe. When this pactum is made by one of 

several co-debtors, it is good both for and 
against the other parties to the obliga- 
tion, the reason being the consequential 
liability which otherwise would fall upon 
the co-debtor making it : 
3. Transaction or compromise, — This is of a twofold 
nature, 
being, a. An actual payment of part of the debt, 
and, h. A pactwm de non petendo as to the rest of it. 
Now, a. So far as it is an actual payment, it is good 
both for and against the other parties to 
the obligation also ; 
and, b. So far as it is B,pactimi de non petendo, it is 
good or bad for or against the other correi 
according to the distinction taken in II. 
2. supra, regarding the Pactum de non 
petendo. 

§19. 

III. Incidents of Actions or of Procedure, — 

1 . Litis contestatio, or joining of issue, — This act when 

done or suffered by one correus was good for and 
against all other parties to the obligation, not 
excluding sureties even ; but a law of Justinian 
passed in 531 a. d. took from the litis contestaUo 
this effect altogether, — 

The law is given in Code 8. 41. 28, — " Gene- 
raliter sancimus quemadmodum in mandatoribus 
statutum est, ut contestatione contrd unum ex 
his fact& alter non liber etur, ita et in fidejussori-* 
bus observari . . r 

2. Jusjv/randum, — This step was good or bad for and 

against the other parties to the correal obligation 
when taken by one of them according as it is 
either, a. Negative, or in the words dari non oportere, 

{. e. when it is taken by a correal debtor who 
denies the existence of the debt; 
or, b. Positive, or in the words dare oportere, i, e. 



32 The Nature of Obligations. 

when it is taken by a correal creditor who 
affirms the existence of the debt. 

3. Opinion of Judex or Judgment y — This, when given 

against one of several correal debtors, is good or 
bad for and against all the other parties to the 
correal obligation, according as it is, 
either, a. A judgment of acquittal, 

or, h, A judgment of condemnation ; 

these two judgments having respectively to the 
Negative and Positive Oaths (jurajuranda) above 
an entire similarity in this respect ; 

4. Award of Arbitrator, — This is purely personal 
* whether imposing a liability or entitling to an 

advantage, and the party to the correal obliga- 
tion who refuses to abide by the award is the 
alone suflTerer, unless indeed where the relation 
of partnership or that of principal and surety 
subsists between the parties : 

5. LirmtaUon or Prescription of Actions, — This also 

was purely personal until Justinian's time ; but 
that emperor, by a constitution of his, enacted 
that the limitation when it was complete for or 
against one correus should be likewise so for 
and against all the others, with the exception 
alone of an infant, — See Code viii. 40. 5. 

6. Restitution of Minor, — This also both was and 

always continued to be purely personal, and that 
indifferently whether the infant was the principal 
debtor or was a surety merely. 
IV. Events that are purely accidental, — 

1 . Gonfusio, — This also is purely personal, unless where 
some relation of partnership enters involving 
consequential liability on the partner who is re- 
leased by the accidental event: see Dig. 46. !• 
71, — ^^ Sed quum duorei promittendi sint, et alteri 
haeres extitit creditor, justa dubitatio est, utrum 
alter quoque liberatus est, ac si soluta fuisset pecu- 
nia,anpersonatantum exemta confus& obligatione. 
Et puto aditione haereditatis confasione obliga- 
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tionis eximi personam . . . cam altero autem 
reo vel in Bolidum^ si uon faerit societ^i^ yel in 
partem si socii fuerint, posse creditorem agere/' 
2. Capitis deminutio, — This also is purely perspnal: see 
Dig. 45. 2. 19, — " Qiium duo eandem pecuniam 
debent, si unus capitis deminutione exemtus est 
ob]igatione> alter non liberatur/^ 

8 20. 

Oorrealite Improper , — The improper or imperfect instances 
of correalite now remain to be considered, in their points of 
contrast and resemblance with Correalite Proper. 

Now, first of all, these improper or imperfect instances 
are so described for the following two reasons, namely, — 
1. Because the question of correalite in their case 
arises only on the passive or debtors' side of the 
obKgation> 
and, 2» Because only some of the effects (Principal and 
Secondary) of Correalite Proper which are 
enumerated above attach to them even on the 
debtors' side. 
These imperfect or improper instances may be con- 
veniently and properly classified under the following four 
heads, namely > — 

I. Obligations arising out of delicts done or suffered by two 
or more persons together ; and hereunder arise the following 
two sub- varieties of this obligation, namely, — 

1» Obligations in virtue or inconsequence of which a 
Penalty and not merely an Indemnity (Eepara- 
tion) is sought to be recovered: 

In the case of these obligations^ the first of 
the two Principal or Universal Effects of Corre- 
alite Proper which are mentioned above, namely, 
that marked A., is found to apply> but neither the 
second of those two Principal Effects, namely, 
that marked B., nor yet any of the Secondary or 
Occasional Effects enumerated above and classi- . 
fied under the four groups marked respectively 
I., n.. III., and IV. 

n 
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2. Obligations in virtue or in consequence of wluch 
an Indemmty merely, and not also a Penalty , is 
sought to be recovered. 

In the case of these obligations, the first and also the 
second of the two Principal or Universal eflfects of Correalit^ 
Proper which are mentioned above, namely, those marked 
respectively A. and B., are found to apply, as are also all the 
Secondary or Occasional Effects classified under Group I. 
above (namely. Equivalents of Payment). But no other of 
the Secondary Effects classified above are found to apply in 
the case of this variety of Obligations ; at all events, the 
Secondary Effect indicated above by III. 1, and being the 
Litis OontestatiOy is here excluded. 

See Dig. 9. 3. 3. § 4 : "Si plures in eodem coenaculo 
habitent, undo dejectum est, in quemvis haec actio dabitur, 
cum sand impossibile est scire, quis dejecisset vel effiidisset : 
et quidem in solidum : sed si cum uno fuerit actum, caeteri 
liberabuntur, perceptione iwn litis contestatione, praestatnri 
partem damni societatis judicio vel utili actione ei qui sol- 
vit." See also Dig. 27. 6. 7. § 4: "Si plures sint qui auc- 
tores [false] fuerunt, perceptione ab uno &fCt& et caeteri liber- 
abuntur, non electione" 

II. Obligations arising out of certain contracts entered 
into by two or more persons together, and in virtue or in 
consequence of which certain collateral effects arise : here- 
under are to be classified the following four sub-varieties, 
namely, — 

1. Collateral Obligations arising out of Emptio Ven- 

dition 

2. Collateral Obligations arising out of Locatio Oon- 

ductiOf 
8. Collateral Obligations arising out of Oommodatum, 
and, 4. Collateral Obligations arising out of Depositwm. 

In the case of all these four sub- varieties of the imperfect 
or improper Correal Obligation, there are found to apply the 
first and also the second of the Two Principal and Universal 
Effects of Correalit^ Proper mentioned above and marked 
respectively A and B ; also all that group of the Secondary 
and Occasional Effects designated Equivalents of Payment, 
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and marked I. ; but no other of the Secondary or Occasional 
Effects enumerated above and marked respectively II. HI. 
and IV., and most emphatically not the Litis Contestation 
being III. 1. supra. 

Illi Obligations arising out of certain personal duties 
which are incumbent upon two or more persons together, 
and in virtue or in consequence of which certain effects re- 
setnbling the effects of Correalite Proper arise. Hereunder 
are to be classified the following two sub- varieties, namely, — 

li The relation of Co-Tutors , 

2i >, 3) Co'Mandatores : 

In the case of both these two sub-varieties, and in the 
case of each of them equally and indifferently, there are 
found to apply the first and also the second of the two 
Principal and Universal Effects marked respectively A 
and B supra, but not in general any of the Secondary or 
Occasional Effects enumerated above and classified respec- 
tively under I. II. III. and IV* And note here that the 
€bctio de ratiomhus ddstmhendie which appertains to the rela- 
tion of Co-Tutors being the first of the two last-tnentioned 
sub-varieties, although it sounds in double damages {in dvr 
plum) is nevertheless not a, penal action* 

Ml. 

iV. Obligations arising out of the relation of Principal 
and Agent, whether the Principal consists of one person or 
of two or more persons together, namely > — 

1. Exercitoria actio, >\ 

2. Institoria „ , 

A m -x. i ' '^ ' Being tke so-called .4 c^ionefiild- 
4j. JinDutona ^^ i I • ±»±» y^ I'j j» / -i^ ^ 
^ p. ,. f jechviae Qicalitatis (suits of 

o . UQ pecuiio -111 1 \ 

J , . a superadded nature) 

dequedoquodm ^ ' 

remdominiver- 

sum est actio : ^ 

In all these actions, both the principal effects A and S 

supra apply, also the Particular or Secondary 

Effects indicated above by III. 1. (litis contes- 
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tatio)^ n. 1. (acceptilatio)^ I. 3. (novatio); neyer- 
tlieless^ the three latter effects follow only if the 
transactioiL occasioiiiiig them has been transacted 
with the o^en^debtor (magister)^ as distinguished 
from the pnrwnpai-debtor (exercitor), and not 
vice versa, 

(22. 

The Ultimate Grounds of Gorrealite are now to be 
stated. Gorrealite l^^i^g^ sus before mentioned^ exceptional 
arises only through the express Tolont^ or will of the 
parties to the obligation (correi) (supposing of course that 
the nature of the prestation or performance is not itself 
intrinsically indivisible). Now, the occasions for the 
exceptional element of correalit^ in obligations are two, 
namely, — 

1. The Security (sftrete), 
and, 2. The Gonvenience (commodity), 

of the Greditor or Greditors who insist upon it as a condi- 
tion precedent to their contracting at all. For it is clear 
that the creditor, 

(1) is more secure by reason of the element of correalit^, 
two debtors being surer than one ; 
and, (2) is more conveniently situated by reason of the same 
element, inasmuch as he obtains full satis£Bu;tion of 
his debt by means of one action without needing to 
resort to a great number, (multiplicity) of actiond. 
Both these two occasions present themselves, it is mani- 
fest, in correalite properly so-called ; they also, it is equally 
manifest, present themselves equally in correalit^ of the im- 
proper or imperfect species ; so that there is in fact, a prac- 
tical similarity between the proper and the improper species 
of correalite in these two respects. Each correus may be 
taken to have consented to be the m^ndatarius of the other 
or others for the whole amount of the debt ; nevertheless, 
each correus has an interest of his own in the correal debt, 
otherwise he is a mere fidejussor j and would be dealt with as 
such. A correus need not, however, necessarily be a part- 
ner ; although, semble^ partners are necessarily correi, — in 
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other words, co-partners are necessarily co-parties, but not 
vice versa, 

§23. 

The Remedy Over (BecowrsJ of one correus against 
another for contribution whether of disbursements or of re- 
ceipts is the next point to be considered, and is a necessary 
consideration to complete the subject. 

Now regarding the existence or not of the Remedy Over 
(Recours,) there have been two opinions commonly enter- 
tained, namely, — 

1. The Negative Opinion, that no such remedy over 

for contribution exists at all as a General Rule in 
the Correal Relation, 

2. The Positive Opinion, that such remedy over does 

as a General Rule exist in all cases. 

These two opinions are extremes, but they approximate 
to each other through the mutual admission of various ex- 
ceptions to the assumed general rule : 

The first or negative opinion bases itself on this circum- 
stance, namely ; That the strict nature or essence of correalite 
excludes the idea ol any remedy over; 

The second or aflSrmative opinion bases itself upon the 
following considerations, — 

1. Correalite is exceptional and unnatural, 

2. If there was no remedy over for the ultimate 

adjustment of the rights of correi inter se, 
there would be a violation of the natural 
maxim '^ nul ne doit s^enrichir aux de- 
pens d'autrui/^ 

3. It is possible to allow the remedy over, 

without at the same time interfering at 
all with the essential nature of cor- 
realite ; 
Therefore, 4. Why not admit this ultimate adjustment of 

the rights of the correi inter se, by means 
of the remedy over ? And Savigny admits 
it accordingly, subject to the ascertainment 
of the following matter, namely, the dis- 



38 The Nature of Obligations. 

covery of some definite and independent 
ground of right upon which the remedy 
over may be based. 
Now the discovery of such a ground is to be endeavoured 
and set about in two ways^ 

aa well, I. By an investigation into Principles^ 
as akao, II. By an investigation of Oase-Decisions. 
I. To investigate, Firstly, the principles of laWy with a 
view to the discovery of the requisite basis : 

Tating> I. The principle of Partnership or of the 

Actio Pro Socio, — Does this principle 
jtimigih the requisite basis ? Answer : It 
furnishes indeed a basis that is stifficient 
for explaining and justifying the remedy 
over in the case of Partnerships, but the 
basis which this principle fiimishes is 
insufficient for those other cases of cor- 
reality in which x^o partnership enters^ or 
which arise apart from the express agree- 
me^t of the parties ; 
takix^g, 2, The relation of the mandator to the ma/nda- 

tariusy — Does this relation furnish the 
requisite ground ? Answer : — It sup- 
plies indeed a ground which is in gene- 
ral sufficient ; but the relation qf correi 
who are also on the one hand express 
mutual cauUoiies is cumbrous and rare, 
(see Dig, 45. 2.11, Papin., infra) ; and if, 
on the other hand, the relation of correi 
merely give rise to a|i implied mutual 
cautio, then even here the pri^ciple which 
it furnishes is sufficient to explain only 
the contractual species of correalit^, and 
not those other species which are inde- 
pendent of contract, 
takings 8. The actio negotiorum geetormn, — Does this 

actio furnish the requisite ground? 
Answer: Valerius Severus, it is true, 
f^ccept^ this actio as furnishing the true 
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ground of recours : Bat besides that this 
action only lay (until at least very recent 
times)^ in case of the administration of 
the affairs of a third party with whom 
the administrator had neither a common 
interest nor any privity, this action 
further assumes that the dominus, or 
owner of the property is- in ignorance of 
the doings of the administrator, — two 
reasons which are both of them reversed 
in the ease of the relation of one correiLS to 
another, 
taking, 4. The Jus cedenda/rum acUonurriy — Does this 

furnish the true and proper ground ? 
Answer : It furnishes a complete ground 
of recov/rs, — 
now, 1 . If this cession of actions is voluntary on the 
part of the creditor, and dependent there- 
fore upon his will to make or not to 
make it, it clearly furnishes no sufficient 
ground for recours, which ought to be in- 
variable on every occasion ; 
but, 2, If either this cession of actions is compulsory 
on the part of the creditor, and it may 
be made so by means of the doli eocceptio, 
so as to be independent of his will, 
or, 3, If this cession of actions can be assumed , and 
from the time of Antoninus Kus it 
might be assumed, so as to be still more 
independent of the creditor's will, — 
Then in both these two latter cases, and indifferently in 
either of them, i. e., whether the cession of actions is com- 
pulsory or is assumed {forces ou feinte) , there is a stable 
basis of right furnished for recowrs : 

There is, however, this practical difference between the 
compulsory cession and the assumed, that in consequence of 
the assv/med cession, a utilis acUo is furnished, and the pay- 
ing debtor who avails himself of it for the purpose of recov/rs 
sues sv^ nomine , whereas in consequence of the compulsory 
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cession^ the paying debtor sues mandatis acUomhuSy or as 
one in rem suam procwrator f actus. 

The critical time at which it is determined whether a 
cession of actions may be assumed or not^ is the time at 
which the paying debtor might (if he might) have com- 
pelled a cession of the actions; and if at that time the 
cession might have been made^ it may at any subsequent 
moment be assumed as made^ no matter when the necessity 
for doing so arises, and notwithstanding any obstacle which 
may have meanwhile arisen to the cession being then ac- 
tually made. Nevertheless this right of cession (whether 
it be convpuhory or a^sv/med), is paralysed wherever some 
immorality is at the base of the relation, so that in such a 
case there is neither any oa^Uo pro socio nor any actio uUUs 
available : but of course if the creditor makes a vohintary 
cession, than even in such a case the paying debtor may 
use the remedy over. 

f 24, 

II. To investigate, Secondly, the case-decisions y with a 
view to the discovery of the requisite basis : 

The Case-Decisions in the matter are of three varieties, 
namely, 1. Cases of Imperfect or Improper Correalit^, — and 

thereunder the following two sub-varieties, 
namely, — 
a. The case of Co-Tutors, when one is made 
liable for the act of the other or others, and 
that o»e has been guilty on the one hand, 
a^. Of culpa merely, he may after paying the 
whole have a remedy over against his co- 
tutor or co-tutors for contribution as against 
the latter, — see this, case in Dig. 87. 3. 1. 
S 13, — ^^Et si forte quis ex facto alterius 
tutoris condemnatus praestiterit , . . . 
utilem actionem tutori adversus contutorem 
dandam.^^ 

But if the one who has been compelled 
to pay the whole has on the other hand 
been guilty 
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hh. Of dolus also, then, as being himself pa/rUceps 
doliy he may not even after paying the 
whole, have any remedy over against his 
co-tutor or co- tutors ; see this case in Dig. 
27. 3, 1. § 14 : ^^ PlanS si ex dole communi 
conventus praestiterit tutor, neque mandan- 
dae sunt actiones neque utilis competit , . ." 
In case aa, or where there is culpa 
merely and not also dolus on the part of the 
paying tutor, the cession is both possible 
and eflFectual, and that for one or other of 
the two following reasons, namely, 
either, 1. Because the cession was possible at the 

date of the critical time for determin- 
ing the possibility or impossibility of 
it, as above defined ; 
or, 2. Because the payment which is made in 
whole is in a manner the purchase 
money for the actions. 
Now it is this cession of actions and not 
(as Valerius Severus supposes) the actio 
negotiorum gestorum which is the foundation 
of the remedy over in the case of co-tutors. 
6. The case of Common Tort-Feasors, — with re- 
ference to whom a distinction similar to that 
stated above in the case of Go-Tutors has 
been drawn, and a remedy over (a), has been 
allowed in the case of a tort originating in 
culpa merely, and (6) , has been disallowed in 
the case of a tort originating in dolus. 
2. Cases of Passive Coi*realite Proper, — and there- 
under the following three sub-varieties, 
namely, — 

a. The case of the Stipulation — with reference 
to which the existence of a remedy over 
may be inferred from the following pas- 
sage, namely. Dig. 21. 2. 65, — ^'Nec 
remedio locus esse videbatur, ut per doli 
exceptionem actiones ei qui pecuniam 
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creditori dedit praestarentar^ quia non 

duo rei facU prapanuniur, sed &iiiiliae 

erciscimdae judicimn eo nomine utile 

est/' 

6. The cases of the oontracts Emptio Venditio 

and Locatio GanducUo, — ^with reference 

to whicK the existence of a remedy over 

may be conclnsiyely inferred from the 

following two passages^ namely^ 

(1.) A passage of MarceUus, Dig. 19. 2. 

47, — '' Cum apparebit emptorem 

conductoremve pluribus yendentem 

vel locantem smgnlorum in soHdam 

iutuitnm personam .... electio- 

^em conveniendi quemvelit non 

auferendam actori, si dctUmes suas 

adyersus caeteros praestare non 

• recuset.'^ 

and, (2.) A rescript of the emperors Yalerien 

and GaUieii, — 

Code iv. 65. 13, — " Si omnes qui 
conducebant in solidumlocatorisunt 
obligati, jus ei com])etens conveni- 
endi quem veHt non debet auferri. 
Habetis sane tos &cultatem locatori 
offerendi debitum; et ut transfer- 
aiitur in yos ea quae ob hanc con- 
ductionem ab his quorum nomine 
inquietamini obligata sunt postu- 
la^di.'' 

In the first of these two passages, 

Marcellus merely says that the 

creditor may (not that the creditor 

must) be compelled by the debtor 

to make an actual, as distinguished 

from an assvAned, cession. 

c, The case of Mutwwm,^ — with reference to 

which the existence of the remedy over is 

expressly stated i^ the Rescript of the 
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emperors Diocletien and Maxiinien 

is given in Code 8. 40, 2. — *' Creditor 

prohiberi non potest exigere debitmn, 
cum sint duo rei promittendi ejusdem 
pecnniae a quo velit^ et ideo si probayeria 
te conventum in solidum exolyisse^ Rector 
Provinciae juvare te adversus eum cum 
quo communiter mutuam pecuniam ac- 
cepisti non cunctabitur." 
The rescript contained in the last quoted passage must 
not be taken as a, new enactment; on the contrary^ it is 
merely declaratory of the existing and accustomed law upon 
the subject. It is possible even (although it is by no means 
a necessary assumption^ as some think)^ that this particular 
rescript may have had exclusive reference to partnership, 
inasmuch as the terms commvmter hnd commumo occur some- 
what pointedly in it. 

3. Gases of Active Correalit^ Proper, — and there- 
under the following three cases, namely, 

a. The case of Partnership, — with reference 

to which the remedy over is admitted ; 
h. The case of Mandate, — with reference to 
which also the remedy over is admitted ; 
and, c. The case of a Cession of Actions 
(whether compulsory or assumed) , — the 
remedy over in this case may also be 
taken to be a matter beyond doubt, al- 
though there is a wonderful paucity of 
passages in support of it. 
General R^sum^ of foregoing investigation regarding the 
existence or not of the Remedy over (Recours), — 

1 . In the case of Pcurtnership subsisting between the 

parties to the correal obligation, the right to the 
remedy over rests as well in its passive as in its 
active side upon the basis of the partnership 
itself; 

2 . In a limited number of cases of correal obligation^ the 

right to the remedy over is based as well in its 
passive as in its active side upon the existence of 
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a mandate (express or implied) from one or some 
of the parties to the other or others ; 
3 . In the great maj ority of cases of the correal obligation 
(proper and improper), the right to the remedy 
over (in respect however of its passive side alone) 
finds its basis in the cession of actions (whether 
compulsory or assumed), 

and, 4. By one or other or all of these means and in con- 
sequence of them, the correal obligation ceases to 
be a game of chance, and becomes a debt falling 
equally on all. 

but, 5. The remedy over is invariably excluded in cases of 
fraud (dolvsj on the part of the person claiming 
it. 

The Practical Value of Correalite remains next to be 
considered: It is best illustrated by a succession of in- 
stances. 

Thus, 1 . In the case of one correal debtor making payment 
of the whole, all the solvent corrd are ultimately 
made to contribute to the payment equally with 
him; 
2. In the case of one correal debtor making an accep- 
UlaUo of the whole, all the other corrd are dis- 
charged ; the question therefore is of no impor- 
tance here ; 
and, 3. In the case of one correal creditor making B^pactwni 
de non petendo, the other co-debtors are not 
affected, unless the relation of partnership should 
subsist between the correal debtors, in which 
case the ultimate share of their respective liabili- 
ties will depend upon the terms of their partner- 
ships. 

§25. 

Certadn pa/rUcula/r texts of more than average importance 
and of corresponding difficulty remain to be explained, 
namely, — 

1, The Passage of Papinian, — Dig. 45. 2. 11., — Reos 
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promittendi vice mntu& fidejussores non inutiliter 
accipi convenit. Reus itaque stipulandi actionem 
suam dividere si velit (neque enim dividere 
cogendus est) poterit eundem ut principalein 
reum^ item qui fidejussor pro altero constitit^ in 
partes convenire; non secus ac si duos promit- 
tendi reos divisis actionibus conveniret. 

The effect of this passage is, — that in the 
circumstances stated in the passage a common 
creditor may at his discretion sue any one co- 
debtor for the whole debt, and that either 

1. As a principal debtor only, 
or, 2. As being in part a principal debtor, and in 
part a secondary or subsidiary one : 

But Papinian merely says that this combina- 
tion is possible ; he by no means says that it is 
either necessary to, or usual in, correaUt^. 

2. The Passage of Ulpian, — Dig. 35. 2. 62 : " Quod si 

societas inter eos nulla fuisset, in pend&nti esse in 
utrius bonis computari oporteat id quod debetur 
vel ex cujus bonis detrahi/^ Ulpian here means 
(as Julian before him meant) that in case of no- 
partnership existing between the correiy the 
occurrence of a correal debt or credit amongst, 
the liabilities or assets of a deceased person could 
not be finally disposed of by the executor except- 
ing in the future j and Ulpian in distinguishing 
the case of no-partnership from the case of part- 
nership is referring merely to the difference in 
the degree of certainty with which the ultimate 
liability or advantage attaches to the deceased's 
estate in the two cases, the certainty in the case 
of partnership being absolute, and in the case of 
no-partnership being merely contingent. 

3. Fov/r passages which distinctly predicate the ab- 

sence of the remedy over as between co-swreties^ 
the one against the other or others : 

1. Justin. III. 22. 4. — " Sed ex epistulA 
Hadriani compeUitur creditor a singulis 
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qui modo solvendo sixit litis contestatae 
tempore partes petere ^ . . , sed et si 
ab uno fidejussore creditor totum con- 
secutus fiierit, hujus solius detrimentam 
erit, si is pro quo fidejussit^ solvendo non 
sit ; et sibi imputare debet^ cum potuerit 
a<^'uyari ex epistoleL divi Hadriani/^ 
2* Gaius III. 122, — " Sed ut ex suprd dictis 
apparet, is a quo creditor totum petit, 
poterit ex epistul& divi Hadriani desi- 
derare, ut pro parte in se detur actio/' 
3. Dig. 46. 1. 39, — " Ut fidejussor adversus 
co-fidejufisorem suum agat, danda actio 
uQn est.'* 
4i Code 8. 41. 11. (being a Rescript of Alex- 
ander), — '^ Cum alter ex fidcgussoribus 
in solidujn debito satisfaciat, actio ei ad' 
versus eum qm %ma fidejvssit, non competit. 
[Potuisti sand, cum fisco solveres, desi- 
derare ut jus pignoris, quod fiscus habuit, 
in te transferretur : et si hoc ita factum 
est, cessis acUonibua uti poterisi Quod 
et in privatis debitis observandum est, — 
(nempe adversus principalem rewm.)]'' 
These passages, whUe they affirm the absence of the 
remedy over (recours) as between co-fidejussores, also explain 
that absence upon the ground of a particular enactment, to 
wit, the epistula Hadriani, which had peremptorily excluded 
it, and which had substituted for it a divided liability within 
the competence of the party defendant to demand. 

The concluding part of the Rescript of Alexander, being 
that part of the 4th passage quoted above which is enclosed 
Withili the square brackets, — seems at first sight to be 
contradictory to the common opinion as expressed in the 
three other passages and in the prior part of the 4th passage 
itaelf ; but this apparent mconaistency is explained by the 
circumstance that the ceded actions referred to in the 
passage within the square brackets are the actions which 
are available against the principal debtor primarily on the 
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part of the principal creditor and secondarily on the part of 
the paying surety. To all such actions the paying surely 
is of course entitled^ as also and a fortiori to any security 
{pignua) held by the principal creditor. 

The true conclusion to be derived from these four pas- 
sages is therefore the following, — 

Not, 1. That in general correi, who are simply such, hare 
no remedy over, the one of them who pays 
against the other or others of them who have not 
paid ; 
but, 2. That in particular co-Jidejussores have no such 
remedy over against each other; and for the 
exclusion of this remedy in this particular in- 
stance, there are (besides the statutory reason 
already indicated by the passages in No. 8.) the 
two following reasons, namely, — 

a. There is no immediate relation of law at all 
between co-fdejuaaoresy who may not even 
be aware of each other's existence ; 
and, h. Each co-fidejussor is a correus in respect 
only of aie principal debtor, and not also 
in respect of his co-fidejussors. 



26* 

The 99th Novel of Justinian : or the Benefidum Diviaiorm t 
The material part of this Novel is the following, — 

'' Si quis enim altema fidejusaione obligatos sumat 
aliquos .... si vero aliquid etiam tale adjiciatur [et unum 
horum in solidum teneri] servari quidem pactum; non 
tamen mox ab initio unumquemque in solidum exigi, sed 
interim secundum partem qu& unusquisque obligatus est 
.... si quidem idonei sint et praesentes inveniantur, iUos 
pericUtari complere (singulos in propria parte) quod sub 
altern& promissione creditum est (aut ex quo omnino obligati 
sunt) et non commune debitum proprium cujuspiam fieri 
onus .... Sin autem in iisdem commorentur, utrique aut 
omnes, locis, sancimus negotii judicem deducere illos mox 
et communiter examinare negotium> communiter autem 
inferre sententiam.^' 
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The eflfect of this novel was to establish in the cases to 
which it applied a division of liability (the 4th Novel having 
already established the order of liability or Beneficium 
Excussionis, Ordinis, or Discussionis^ as it was variously 
called) I 

The cases to which the 99th Novel properly refers are, — 
Not, 1. (As some imagine) the cases of simple sureties 
(co-fidejussores), in which case it would have 
been (it is supposed) to them what the lex Fwria 
was to Sponsores and Fidepromissores ; 
nor, 2. (As others imagine) The cases of simple correi^ in 
which case it would have been (it is supposed) to 
them what the 4th Novel was to sureties ; 
but, 3. (As Savigny says and as the text itself also says) 
The cases of corrd who are at the same time 
mutual sureties (alterna fidejussione ohligati) . 

5 27. 

Correalite in Modern Law. 

1* In the Law of Germany, — divided liability is the rule, 
and correal liability is the exception. Of the sowrces of 
correalite, the verbal and the literal have disappeared. Of 
the effects of correaUt^, the majority are the same ; neverthe- 
less the customary effects of the acceptilaUoy the litiscontes- 
taUOf and the novaUo have disappeared. And with reference 
to cases of Imperfect Correalit^> — These remain precisely as 
they existed in Eoman Law ; moreover, the following new 
cases of correalite have arisen in modern times, namely, — 
1. The cases o{ Industrial Associations, — each member 

of these being liable in soUdum^ 
and, 2. The cases oi Letters of Exchange, — the bearer of 

these having his remedy in soUdwm against the 

drawer, the acceptor, and the whole succession of 

indorsers : 
2. In the law of Prussia^ — somQ differences have been 
made, — Thus, by the Landrecht, aU the creditors must join 
in suing ; also, one creditor cannot prejudice the rights of 
the others ; moreover, all debtors are liable each as a general 
rule in solidum, and only exceptionally for a part merely: 
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Any debtor paying the whole has a remedy over against the 
other debtors, until ultimately all the solvent correal debtors 
are made liable equally ; And, again, in the cases of imper- 
fect correaKt^, any one tortfeasor paying the whole has his 
remedy over against the others in case of culpa merely, but 
he has no such remedy over in case of dolus : nevertheless, 
even in this latter case (that of dohis), the person injured 
obtains only reparation of the injury (indemnity), the 
amounts subsequently recovered from the other tortfeasors 
who are participators in the common dolus going into the 
chest for the poor. 

3. In the law of Prance> — thei*e is a general agreement 
with the Boman Law* Thus, divided liability is the rule, 
and correal liability is the exception. And with reference 
to the effects of correaUte, these are absolutely the same, except 
in the following respects, namely, — 1, The S&rment Negatif 
releases the debtor only to the extent of the share of the 
particular creditor who tenders the oath; also, 2, The PoA^te 
de Remise releases the debtor only to the extent of the share 
of the particular creditor with whom it is made, although of 
course, 3. The Facte de Remise wiU absolutely extinguish 
the whole debt when it is made with a common creditor, as 
distinguished from one of several co-creditors t Lastly, 4. 
The confusion extinguishes the debt only to the extent of 
•the share of the individual debtor. 

4. In the law of Austria, there is a perfect agreement 
with the Eoman Law, both, 1 . As regards the nature, and, 
2. As regards the effects (both immediate and ultimate) of 
the correal obligation. 

§28. •. 

D. The Object or Content of the Obligation. 

This object consists of Actes Isblees, affecting the liberty 
of the debtor. The content of the Obligation consists in 
the performance (praestation) of these acts. Hereunder 
accordingly have to be considered the following points rela- 
tive to Prestations, namely, 

1. The Nature of the Prestation, 

2. The Place of the Prestation, 

E 
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and, 3. The Time of the Prestation. 

1. The Nature of the Prestation, — This subdivides 
itself into a consideration of the following five 
contrasted varieties of Prestation, namely, 
a. Positive as opposed to Negative Prestations, 
6. Momentary „ Oontirmovs „ 

c. Divisible „ Indivisible „ 

d. Possible as opposed to Impossible Prestations : 
and, e. Determinate „ Indeterminate „ 

a. PosiUve as opposed to Negative Prestations, — These 
are respectively Acts and Forbea/rances, 

As examples of Negative Prestations, the following five 
may be instanced, namely, — 

1. The not preventing another in the exercise of his 

right of way ; 
2« Tho forbearing firom firaud or deception (dolvm 

ab<mej ; 
«). Tho forbearing from farther litigation (anvpUus nan 

4* Tho surrender by one riparian proprietor of the 
entire right of fishing to his neighbour ; 
WfxA, &« The abstinence of one trader firom carrying on his 
trade within a particular district. 
As examples of Positive Prestations, the following two 
may be instanced, namely, — 

1. A giving fdation, da/rej whether of the thing itself 

or of its use ; 

2. A doing (fait, facerej whether manual fopusj or 

legal {cautio) . 

The technical words used by the Eoman lawyers, for the 
purpose of describing Prestations, are the following three^ 
namely, — 

1. Da/re, 2. Facere, and, 3. Praestare, 

It is a mistake, however, to suppose (as many do), that 
the words da/re and facere are opposed to each other ; for the 
latter word often, in &ct, includes the former, e. g., in the 
following passage,— 

Dig. 50. 16. 218, — "Verbum facere omnem omnino 
faciendi causam complectitur, dandi, solvendi, numerandi, 
judicandi, ambulandi : '^ 
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The three words, da/re, facere, praesta/re, are also fre- 
quently run indiscriminately together, e, g., in the following 
passage, — 

Dig. 44, 7. 3. pref., — '^ Obligationum substantia .... 
in eo consistit ut alium nobis obstringat ad dandum aliquid 
YAfaci&ndvm vel praestandum.'^ 

b. Momentary as opposed to Oontinuous Prestations, — 
The true distinction between these is the follow- 
ing one, namely, 
that, 1. In Momentary prestations, time is an imma- 
terial element, 
whereas, 2. In continuotLS prestations, time is an essential 
element. 
The time which is of the essence of Continuous Presta- 
tions may be of the following qualities, namely, — 
either, 1. Limited, — 

and that either, 1. By some fixed period, 

or> 2i By some event which must, how- 
ever some time or other happen : 
or, 2* TJhlimitedf — 
and iiiAt either, 1. A^heing Perpetmbl, that is, certain not 

to end or determine ; 
or, 2i As being Indefrmte, that is, determin- 
able by some event, which may, 
howeter, possibly never happen. 

§29. 

c. Divisible as opposed to Indivisible Prestations. 
For the due consideration of this variety of prestations, 
it is necessary to consider the relation generally of whole to 
part and of part to whole. Now whole is related to part in 
either of two ways, that is to say, according as — 
1. The whole is regarded as fractioned^ 
or, 2. The parts are regarded as totalled: 
This twofold variety of the relation of whole to part> ap- 
plies as well, 1. To Things, as 2. To Rights. 

Regarding this relation in each of these its varieties, and 
as it applies A. To Things, and according as the whole is 
regarded. 
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1. AsfracUoned or fracUonable on the one hand, — 
or^ 2. As totalled or aggregated on the other: 
1. Where the whole is regarded as fractioned on the 
one hand^ the division and divisibiUty of things, 

a. Being on the one hand Immoveables^ — ^is 
merely intellectual and not real ; it is also 
unlimited, with this one exception, that land 
which has been built upon^ presents a 
limited divisibiKty only ; 
and, h. Being on the other hand Moveables, — ^is more 
than intellectual merely, and is real also, 
being divisible into physical unities, which 
are either Natural or Artifidal, These v/ni- 
ties admit, however, of no further division, 
but are themselves indivisible, without at 
least either, 1. Destroying the idea of the 
whole, or, 2. Diminishing the value of the 
ftggi'egate of the parts. 
2. Where the whole is regarded on the other hand as 
totalled or aggregated, — 

Here, the aggregation (and with it therefore also the 
division) of things 

a. Being on the one hand Immoveables," — is merely 
intellectual and not also real, 
and, b. Being on 'the other hand Moveables, — is merely 
artijicial, as e.g. in the case oisbflocTc of sheep. 
Quantities admit more readily than other things both 
modes of divisibility, whether that of fractionment or that 
of totalment or aggregation. 

§ 30. 

Again, regarding the relation of whole to part in each of 
its varieties mentioned above, and as it applies B. To 
Bights, and according as these rights (being the so-called 
jv/ra rerum) relate to and comprise, 
either, 1. Res strictly .^o-called, 

or, 2. Obligationes being res less strictly so-called. 
Firstly, 1. Where it has reference to Res strictly so- 
called. 
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Here, a. With reference to Property or 
Ownership (dominium) y in the case of com- 
munio or joint proprietorship, either, 1. Exist- 
ing from the beginning, or, 2. Arising from 
some subsequent eyent, no one owner is en- 
titled in soUdum but on the contrary each is 
entitled pro pa/rte only, as appears from the 
following two passages (among others), — 

1. Dig. 45. 3, 5, — " Servus communis sic 
omnium est, non quasi singulorum totus, sed 
pro partibus utique indivisis, ut intelleetu magis 
partes habeant qudm corpore.'' 

2. Dig. 13. 6. 5. $ 15,—^' Et ait duorum 
quidem in solidum dominium vel possessionem 
esse non posse,^^ 

Moreover, these distinctions apply to all 
kinds of ownership, 

whether, 1. Quiritary (ex jure Quiritium), 
or, 2. Bonitary (in bonis), 
or, 3. Possessory (bonae fidei possessio) . 
The various modes of ending undivided 
ownership are the following, namely, — 

1. Succession of one to others, 

2. Joint alienation of all to 3rd person, 

3. Physical division and mutual ex- 

change, 
and, 4, The act of the parties assisted by the 
act of the Judge. 
The customary technical expressions in Roman Law for 
joint ownership or property are, — 

Pa/rtes pro indivisOy 1 , — these being the more cor- 
and com/munio pro indiwso, J rect expressions ; 

^ , — these latter expressions 

- _ , ^. . being less correct. They were 

also, Tartea pro &mso, J ^^^^^^^^ ^y one Serrius 
B^ad, commumo pro d^vuo,^ ^^ ^^^^^^^ ^^^^ ^^^p_ 

^ tance. 
Again, b. With reference to Possessio, 
and, c. With reference to Emphyteusis, 
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and, d. With reference to Superficies j 

and, e. With reference to Usurfructus, — 
In all these four matters the principles which are enume- 
rated abore as applying to Property strictly so called, apply 
also to these in all respects. 

But, /. With reference to the Predial Servitude, 

and, g. With reference to Ustis, — 
These and each of them are and is abaolately indivisible 
both physically and intellectually, so that each dominant 
owner has in fact and necessarily a title in solidwn in himself 
individually. 

§31, 

Secondly, 2. Where the relation of whole to part has 

reference to Obligatiokes or Res mpsopsBLT 

so CALLED : 

Here, the parts are like the parts in property 
(dominium), or generally like the parts in Res 
strictly so called; but Obligationes are unlike 
Res sttictly so coiled in this respect, namely, 
that whereaa the latter in some instances 
admit of continuous indiviaion, the former (t. e, 
Obligationes) are incapable of continu>ou>s indi- 
vision, the sum of the several performances 
(praestations) in the case of Obligationes mak- 
ing up the entire performai^ce of the obUga-r 
tion. The divisibility of the obligation is 
therefore one oifrctcUonment alone. 

Considering therefore in detail the aignifir 
cation of the term divisibility as it applies to 
particular cases of obligations, that is to say, 
considering it under the three following heads, 
namely, — 

1 . Where one creditor and one debtor are 
alone concerned in the obligation : 

Here, either party, whether creditor or 
debtor, may equally divide the obligation by 
partial acceptance or by partial discharge : and 
in particular. 
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a. The creditor may do so as a matter of 
course, 
and, 6. The debtor also may do so for the 
two following reasons, namely, — 
1. Because interest runs for the 
whole amount of the obligatio 
while any part of it is owing ; 
and, 2. Because the security also remains 
while any part of that amount 
is owing. 
Again, 2. Where two or more creditors and one 

debtor figure in the obligation : 
Here, division is the rule, and indivision is 
the exception, as is also mentioned in connec- 
tion with correaUUy supra. The division of the 
obligatio under this head, may be produced in 
one or other of the following four ways : — 
either, 1. By means of the SUpulatio, 

or, 2. By means of the Consensual Contracts, 
or, 3. By means of a last mil and testament y 
or, 4. By means of the SUpulatio of Slaves. 
Lastly, 3. Where two or more representatives of 

one creditor or of one debtor figure 
in the obligation, as e, g, where an 
inheritance (Haereditas) of one dying 
descends upon co-haeredes. In such a 
case, there instantly springs up ipso 
jure a joint ownership of all the res 
strictly so called appertaining to the 
Haereditas, and also a several owner- 
ship of all the credits and debits apper- 
taining thereto. This result may be 
traced in the XII, Tables even. 

The prestation (performance) of the obligaido is to be 
distinguished from the prestation (fulfilment) of the condi- 
Uon thereof: Thus, the performance of the latter is not 
divisible like the obligation, but is altogether indivisible, — 
see Dig. 45. 1. 85. f 6, — ^^ Si ita stipulatus sim, si fundum 
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non dederis^ centum dare spondes ? Sola centum in stipu- 
latione snnt^ in exsolatione fondns." The necessity of 
TnAking this distinction is all the greater^ as ihe prestation 
of the condition sometimes assumes the appearance of the 
prestation of the obligation^ as 0. 9. in Dig. 44. 7. 44. § 6^ — 
'^ Sed si navem fieri stipulatns sum^ et si non feceris, cen- 
tum: videndnm utrum duae stipulationes sint^ pura et con- 
ditionalisj et existens sequentis conditio non toUat priorem: 
an vero transferat in se, et quasi noyatio prions fiat ? Quod 
magis yerum est.^' Of course in this latter case also^ the 
prestation being in reality that of a condition and not of an 
obligation strictly considered^ is absolutely indivisible^ and 
must be entire if at all. And wiih reference to the penalty 
in such a case^ the penalty for breach of the condition^ 
although it is usually alternative^ may by an express effort 
of the volonte to the contrary be made cumulative with the 
prestation. Furthermore^ the same penalty^ as a general^ 
if not invariable^ rule^ is divisible^ because that is really and 
truly the obUgatio in such caae, but the condition remains 
indivisible as before : see Dig. 45. 1. 4. § 1, — '' Ab omnibus 
haeredibus poenam committi pro porUone haereditaridJ' 
Also Dig. 45. 1. 85. § 5, — " Sed unicuique pro pa/rte haere- 
ditarid praestatio injungitur." 

§32. 

As has been already stated^ the divisibility of the obligatio 
is the rule^ its indivisibility is the exception. Neverthelesfii, 
the exceptional case of the indivisibility is very far from 
being infrequent; its occurrence is more or less frequent 
in the three several groups of obUgatio which follow, 
namely, — 

1. The Dandi ObUgatio, — The one instance of the 

indivisibility of the obligatio in this group of 
obligations in the Predial Servitude, whether that 
obligation be created by SUpulaUa or by the 
Consensual Contract of Sale. 

2. The Faciendi Obligatio, — With reference to this 

group of obligations, the following text, viz.. 
Dig. 45. 1. 2., — " Stipulationum quaedam in 
d(indo, quaedam in faciendo consistunt, et harum 
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omnivm qaaedam partium praestationem recipiunt 
•. .... qaaedam non recipiunt,^' — This text has 

strangely been made the basis of an opinion to 
this effect, namely, that the word da/re refers 
exclusively to the divisible and the word/ocere to 
the indivisible classes of obligations. But this 
opinion is altogether unfounded , in itself and 
unsupported by the particular passage quoted. 
For, 1. The words dare euidfacere are in feet much 

too slightly distinguished from each other 

for any such purpose, 
and, 2. The old Roman lawyers based the distinction 

in question on the nature of things, as 

appears from the following (among other) 

passages, — 

1. Dig. 10. 2. 25. § 9,— Talis stipulatio 

per legem XII. Tab. non dividi- 
tur ; quia nee potest, 

2. Dig. 35. 2. 80. § 1, — '' Quae dm- 

dmtatem non recipiunt." 
It becomes necessary, therefore, to consider the question 
of the divisibility or indivisibility of the Faciendi Obligatio 
as well, 1. upon principle, as also, 2. upon decided cases. 
Firstly, 1. Considering the question upon Principle, and 
with reference to the four following heads, 
namely, — 

a. With reference to the construction of an 

Opvs, or Work, as e. g, a bath, a 
theatre, or a race-course. This variety 
.of the Faciendi Obligatio is from the 
very nature of the thing indivisible^ 
as it is only upon completion that the 
work becomes what it is, see Dig. 35. 
2. 80 § 1, svpra, 

b. With reference to Qiumtitative Work, as 

e. g. so many days^ labour or so many 
weeks of work, — this variety of the 
Faciendi obligatio is as absolutely 
divisible as that of the 1st head is ab- 
solutely indivisible. 
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c. Witii reference to some Legal Duty in- 
cumbent upon a Haeres, which through 
his death leaving it unperformed de- 
volves upon two or more co-haeredes to 
perform, — ^This variety of the Faciendi 
Obligatio is divisible among the co- 
haeredes, who must each contribute a 
proportionate part to the discharge of 
the duty whatever it may be, to the 
effectuation, e. g. of the gift of liberty 
to a slave, 
and, d. With reference to the Obligatio to make 
a Traditioyheing in fact a sub-variety of 
the 3rd head of this species of obliga- 
tions, — That also is a divisible obliga- 
tion. But in this instance, the divisi- 
bility of the obligation is much dis- 
puted. The question is twofold, and 
distributes itself into the foUowing two 
simpler questions, namely, — 

1, Is TradiUo h facer e at all ? 
and, 2. If it is Sbfacerej is it indivisible? 

Now, A. Under the old law, — The 
traditio of a res nee mancipi on the one 
hand was a da/re and not a facere at 
all : in that case, therefore, the divisi- 
bility of the obligatio may be, and is, 
admitted. But on the other hand the 
traditio of a res mancipi was a facere 
and not a da/re ; and yet even in this 
case also, the divisibility of the obligatio 
must be admitted, and that for the 
three following reasons, namely, — 

1. The possession or property which it 

passed was in its own nature 
divisible ; 

2. The ancestor's obligation to make 

a traditio divided itself among his 
co-ha^redes ; 
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and^ 3. It is entirely arbitrary to say of dare 
that it is divisible^ and to deny 
the same of /acere, more espe- 
cially as the two words were in 
tsict frequently applied to the 
same act, without much (if any) 
distinction, as e.g. in the follow- 
ing passage, namely, — 

Dig. 45. 1. 137 I 3,—" Sicut 
liberatur qui se daturum spo- 
pondit, si quandoque tradit.'' 
Again, B. Under the modem law, 
viz., that of Justinian, — The traditio was 
clearly divisible, because it was then 
become equivalent to mancipaUo, and 
therefore to an actual daUo. It is true 
that the text of Ulpian in Dig. 45. 1. 
72. pref., — "Stipulationes non dividun- 
tur earum rerum quae divisionem non 
recipiunt, veluti viae, itineris, aquae, 
aquaeductus, caeterarumque servitu- 
tum. Idemputo et si quis faciendtm, 
aUqvdd sUpulatus sit, — ut -pntkfimdv/m 
tradi vel fossam fodiri, vel insulam 
£a.bricari, vel operas, vel quid his 
simile : horum enim divisio corrumpifc 
stipulationem,^' — It is true that this 
passage apparently conflicts with the 
opinion before expressed that the 
fadendi obligatio of making a traditio 
is divisible ; but then the text is really 
explainable in entire accordance with 
that opinion, if it be assumed (and it 
may reasonably be assumed) that a 
penal clause " vdsi fundum dederis " is 
implied in it, whereby of course what 
appears to be an obligation would be- 
come converted into the condition 
rather of one, which would explain its 
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indivisibility according to the distinc- 
tion already taken above between 
what lies in the Obligation Proper, 
and what lies in the Condition of the 
Obligation. 
8. The Non-Fadendi Obligations, — With reference to 
this third gronp of obligations, the Roman lawyers 
admitted the divisibility of the obligation in some 
cases of it {facia quae divisionem recipiunt) and 
denied that divisibility in other cases (facta 
individua,) The distinction which they took in 
this respect in general coincides with the dis- 
tinction of forbearances into the following two 
classes, namely, — 

a. Forbearances which were legaly — all 
of these being invariablydivisible; 
and, h. Forbearances which are Twrirlegal, 
— all of these being as invariably 
indivisible. 
In the case, however, of both classes 
of Forbearances, the distinction, — so 
far was it from being arbitrary,— de- 
pended on natural circumstances and 
natural considerations. 

The three following acts were com- 
monly but improperly classed by the 
Roman lawyers with Indivisible Acts, 
namely, — 

1. The gift of a horse not being 

specific, — or the gift of the 
one or other of two alternative 
objects : In such a case, there 
may be a divided prestation, 
subject only to this qualifica- 
tion, that the discharge of 
either party or part remains 
uncertain until the whole pres- 
tation is completed. 

2. The duplae stipulation — or cove- 
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nant against eviction. In the 
case of this obligation the debt 
which is the true content of 
the stipulatio is divisible^ and 
it is the warranty alone that is 
indivisible. 
8. The procedure in an action at 
law, where the plaintiff in the 
action, dying after the UUs 
contestaUoy left two or more 
co'haeredes : Jn fliis case, the 
indivisible character of the act 
is the consequence of Pro- 
cedure merely. 

f 33. 

To resume the practical results of the foregoing investi- 
gation relative to the Indivisible Obligation, it appears, — 
That, 1. Where there is only one person (whether creditor 
or debtor) on each side, — in such a case, 
there must be an entire discharge, if there is 
to be any discharge at all. 
and that, 2. Where there are several persons (whether credi- 
tors or debtors) on either side, — whether they 
have been several from the first or have not 
become so until afterwards, as e. g. from one 
original creditor or one original debtor prede- 
ceasing and leaving co-haeredes, in such a case, 
and in both phases of it («. 6., as well in the 
1st as in the 2nd phase of it), the rule of 
divided UabiKty is inapplicable, and correalit^ 
from being an exception seems to have be- 
come the rule. 
Now is thisreaUy so, — Has correaK^'here become the rule ? 
This is the question which now remains to be examined and 
resolved. 

The first of the two phases of the 2nd variety of the indi- 
visible obligation, that is to say, where there have been ^row 
the first several parties to the obligation on either side, is 
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of much rarer ocQurrence than the second of these two 
phases; it does> however, occasionally arise. Thus, it 
arises somewhat commonly under the last wills of deceased 
persons ; there is also one instance of its having arisen in 
virtue of a contract, namely, in Dig. 8. 3. 19, where Paul 
mentions it in the case of the creation of a Predial Servitude 
by the joint stipulation of the two co-owners of an immove- 
able. This phase of the indivisible obligation was, however, 
in general avoided, at the same time that its effect was 
secured, in one or other of the two following modes, namely, 
either, 1. By an injwre eessio, 

or, 2. By a correal ohUgatumy — 
two modes, both of which were applicable to the creation of 
a Praedial Servitude> 

The second of the two phases of the second variety of the 
indivisible obligation, namely, that in which there having 
been at the 1st only one party to the obligation on either 
side of it, he deceasing^ two or more co-haefedes succeed into 
his pkce in the obligation,— This second phase is in effect a 
true and not infrequent case of Coirealit^ Proper : see Dig. 
50. 17. 192, — " Ea quae in partes dividi non possunt, solida 
a singulis haeredibus debentur/^ 

It was customary to adopt one or other of the following 
devices in order to avoid the practical difficulty which at- 
tended the indivisible obligation, namely, 
either, 1. To appoint a single attorney (procurator) to act 

for both parties in common ; 
or^ 2. To treat the indivisible obligation as a correal one ; 
or, 3. To suppose a pecuniary condemnation or penalty 
in the place of the Obligation Proper. 

f 34. 

Secondly, considering the question of the Indivisibility of 
the Obligation, 

2. Upon the decided cases, and hereunder consider- 
ing, — 

A. The cases in which the plurality of 
persons (whether such plurality has existed 
from the first or has arisen subsequently] is 
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on the side of the debtors alone^ who of 

coarse sustain no prejudice by the division 

or indivision. 
Here, 1 . In the obligation of the Predial Servitude, 

(being the one indivisible variety of 
the Dandi Obligatio), — each co-haeres 
of one original debtor is bound in soli- 
dvmi; as is also each original co-debtor. 

2. In the obligation of the Opvs, — (being 
the one indivisible variety of the 
Fadendi Obligatio), — each co-haeres 
of one original debtor as also each of two 
or more original co-debtors is bound 
in solidum ; see Dig. 45. 1. 72. pref., — 
'^ Stipulatiojies non dividuntur earum 
rerum quae divisionem non recipiunt, 
veluti viae^ itineris^ actus^ aquaeduc- 
tus, caeterarumque servitutum. Idem 
puto et si (jpjAfaciendum aliquid stipula- 
tus sit^ ut putd fundum tradi^ vel fossam 
fodiri> vel insulam fabricari, vel operas, 
Vel quid his simile; horum enim divisio 
corruliipit stipulationem.^^ And with 
reference to the passage which imme- 
diately follows here in the digest, 
being the following passage of Celsus 
in which he cites Tubero, namely, — 
*' Celsus tamen .... refert, Tubero- 
nem existimasse, ubi quid fieri stipu- 
lemur, si non fiierit factum, pecuniam 
dari oportere; ideoque etiam in hoc 
genere dividi stipulationem. Secun- 
dum quem Celsus ait posse dici, juxta 
aestimationem facti dandam esse peti- 
tionem,^' — the true explanation of the 
passage is the foUowing : Ulpian ap- 
pends it to his own opinion as given 
in the previous passage, not as adopt- 
ing it but merely as considering it a 
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■ 

'' scientific curiosity and an error /^ 
It is therefore unnecessary to explain 
the passage of Tubero as Donellus 
(Doneau) does ; in fiict^ Donellus's in- 
terpretation is erroneous, for he says 
that the stipulation for the opus strictly 
so considered, although it is originally 
indivisible, yet becomes divisible upon 
the penalty for the non-performance of 
it being incurred, — ^an opinion which 
is contrary to the express authorities, 
and more particularly to the following 
passage, namely, — 

Dig. 45. 1. 85. I 2,—'' Quia operis 
effectus in partes scindi non potest.'' 

Dig. 35. 2. 80. $ 1,—" Quaedam 
legata divisionem non recipiunt . . . 
Sed et si opus municipibus haeres 
fecere jussus est, individuum videtur 
legatum : neque enim ullum balineum, 
aut theatrum, aut stadium fecisse in- 
telligitur, qui ei propriam formam quae 
ex consummatione contingit, non de- 
derit. Quorum omnium legatorum 
nomine, etsi plures haeredes sint, 
singuK in soUdum tenentur.'' 

Moreover, it is absurd that debtors 
failing in performance should be better 
situated relatively to the obligation 
than debtors who are faithful to their 
duty, which they would be, if Doneau 
was right. 
Lastly, 8. In the obligation of the Indivisible For- 
bearance or the Non-Fcbciendi Obliga- 
tio, — Here each is bound in solidum, 
but through the effect of the remedy 
over(recours) the penalty is eventually 
sustained by that one alone of the 
debtors who is the offending party. 



J 
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And with reference to all these three classes of indivisible 
obligations regarded from the side of the debtor, this addi- 
tional remark is to be made, that throughout this investiga- 
tion, the prestation (performance) is assumed to lie in the 
obligation itself y and not in the eondiUon of the obligation : 
for if it lay in the condMon only, the penalty would of course 
be divisible. The result therefore, stated generally, is, that 
both iu the case of the Predial Servitttde, and in that of the 
OpuSy and in that of the Indivisible Forbearance, there is a 
veritable correal debt, existing ipso jure, i, e. independently 
of the volenti, and this indeed is the second ground of the 
correal obligafion, just as the act of volonte was the first. 



$35. 

Continuing this investigation of Decided Cases, and 
taking now 

B. The cases in which the plurality of persons (whether 
such plurality has existed from the first or has 
arisen subsequently) is on the side of the credi- 
tors who of course may sustain some prejudice 
by the division or indivision : 
Here, 1. In the obligation of the Predial Servitude, 
each co-haeres of one original creditor, 
also each of twQ original co-creditors, 
may sue in soUdmrv, but the common 
debtor, also each co-debtor, is only con- 
demned in part. Moreover, when one 
co-creditor had brought a successful 
action (whether that action was confes* 
soria or was personalis) the other co- 
creditor or co-creditors enjoyed the 
advantage of it, the danger of bringing 
the whole matter into suit at once being 
avoided by the customary praescriptio 
inserted in the usual manner at the com- 
mencement of the Intention 
2* In the obligation of the OptbSy — the rule is 
absolutely the same as in the Predial 
f 



66 The Nature of Obligations. 

Servitude ; but no mention of this case 
is to be found in the Sources, 
lastly^ 3. In the obUgation of the Indivisible Forbear- 
ance, — the co-creditor alone who is dis- 
quieted can sue. 

$36. 

Indivisible obligations in Modem Law : 
The true basis of the indivisible obligation lying in natu- 
ral considerations^ the theory above set forth must hold in 
modem quite as much as in ancient law. Thus^ although 
the stipulation has ceased to exist in modem times^ yet 
indivisible obligations may now exist, because they could 
also formerly exists independently of the stipulaUo, e. g. in 
the contract of sale, in which a right of way might be 
reserved ; also, e. g. in the contract of hiring, in which the 
question of an opvs might be part of the agreement. 
Moreover, the attempt to derive an argument against the 
existence of the indivisible obligation in modern times &om 
a supposed equitable distinction between conventional stipu- 
lations on the one hand as being more strict, and praetorian 
stipulations on the other hand as being more discretionary, 
is as unsuccessful as the supposed distinction is untrue. On 
the contrary, the grand distinction in modem times is this, 
that whereas in ancient times specific performance was 
effected through the medium of some pecuniary considera- 
tion annexed by way of penalty to the non-performance, in 
modem times, the judgment awards specific performance 
directly, and without having recourse to any such medium. 
Consequently, 1. In the case of several debtors, or persons 

hable, one is liable as agent for the others 
to effect the performance, and, he failing, 
the judge himself effects it, in the case 
as well of the creation of a Predial Servi- 
hide as in that of the construction of an 
Opus. 
and, 2. In the case of several creditors or persons 
entitled, the rule is the same as in the 
case of several debtors, or persons liable. 
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Even in the case of a forbearance {absten- 
tion) that is indivisible^ the rule is the 
same ; bat in this latter case the injured 
party alone may sue, just, indeed, as in 
Roman law. 

§37. 

d. Possible as opposed to- Impossible Prestations : 

The end of an obligation is to render necessary and cer- 
tain acts which otherwise would not be so. Tins end, the 
characteristic end of the obligation, cannot be produced at 
all in the case of the Impossible Prestation. The Sources 
of the impossibility of a prestation are twofold, being either 
1. Natural, — as where the thing does not and cannot 
exist, 
or, 2. Legal, — as where the prestation is contra bonos 
mores, but hereunder distinguish .between, on the 
one hand, 

1. An Objective Impossibility, which Venuleius 

calls the Impedimentmn Naturale, and on 
the other hand — 

2. A Subjective Impossibility, which the same 

jurist calls a want of the facultas dandi. 
This latter species of impossibility, being of course per- 
sonal to the party, is no excuse for non^performance, any 
more than a debtor without m^ans to pay his debt is dis- 
charged of the debt. Two examples of the latter species of 
impossibility are, — 

1. The Promise to give a slave, whom the owner 
refuses to seU; 
and, 2. The Promise to give at Rome a slave who is at 
Ephesus : 

i 38. 

e. Determinate as opposed to IndetermA^nate Prestations : 
If the prestation is absolutely indeterminate the obligation 

is mdl, and even if it be absolutely indetOTminate in quantity 
alone, the obligation is also null, — see Dig. 45. 1. 115. pref. 
" Triticum dare oportere stipulatus est aliquis . . . .si cum 
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destinare genus et modum vellet et non fecit, nihil stipulatus 
Tidetnr j igitur ne untim qtddem medium/' If the degree 
of indeterminateness amounts, however, merely to giving 
the debtor an option, the obligation is good. 

Now, such an option may arise in one or other of the 
following four ways, namely, — 
either, 1. Because the obligation is alternative, 
or, 2. Because the obligation is generic, 
or, 3. Because the obligation is quantitative, 
or, 4. Because the obligation is a money-debt : 
To consider, firstly, that species of indeterminateness, 
which is due to, 1 . the alternative nature of the obligation : 

The word alternative does not occur in the sources ; the 
phrase disjunctiva obligatio would express it more classically. 
The option which exists in this class of obligation belongs 
according to the difference of circumstances to diflferent 
parties,— thus,. 

a. In the case of a contract, — the option belongs to 
the debtor, as stated in Dig. 45. 1. 138 § 1, — 
" cum pur^ stipulatus sum, illud aut illud dan, 
Ucebit Ubi, quotiens voles, muta/re voluntatem in 
eo qiiod jpraestatwrus sis/' Now that this should 
be so is entirely logical, because the obligation is 
equal to the activite of the debtor. The debtor 
in the alternative obligatio may even reclaim the 
part which he has paid in the mode in which he 
has paid it, and may pay in the other or alter- 
native mode [" quamdiu id quod pronmsv/m est 
solvatur," Dig. 45. 1. 75. § 8.), but he loses his 
option after he has made a constiinitum. The 
creditor who gives up one alternative, whether 
he does so by means of an acceptilaUo or by 
means of a pactum de non petendo, loses the other 
alternative also, unless indeed he should (as he 
may) expressly reserve the other alternative. 
He may even stipulate for the option to himself. 
ugaivL, b. In the case of a TFiZZ,-^Bere, in the case of the 
legacy per vindicationem, the option belonged to 
the legatee; while in the case of the legacy 
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per damnationem, it belonged to the executor 
(Haeres), see Ulp. 24. § 14, — ^'Optione autem 
legati per rindicationem data, legatarii electio est, 
veluti: Hominem optatoy eligito. Idemque est 
etsi tacit^ legaverim optionem. At si ita : Haeres 
vneus damnas esto hominem dare^ haeredis electio 
est, quern velit dare/' However, after Justinian 
reduced all the four classes of legacies to one 
species, the option belonged in all cases to the 
legatee, — see Justn. 11. 20. 22, — '^ Si generaliter 
servus vel aJia res legetur, electio legatarii est, 
nisi aliud testator dixerit." 
again, c. In the case of the mere operation of law, — 

Here, 1. In the case of the commodatarius, and of the 
conductor and of the possessor, if either of 
these parties loses the res which is in his 
custody or possession, whether he lose it by 
dolus or by culpa, if he pay in lieu of the 
thing itself its equivalent in value, then 
upon the true or absolute owner afterwards 
recovering the thing itself which had been 
lost, the person who has paid the equivalent 
for it has the option to get either the thing 
itself or the money- equivalent restored to 
him. 
again, 2. In the case of Q,pwr chase made for less than 
one half the true value of the thing sold, 
the purchaser has the option (and is under 
the necessity) either of giving up the thing 
or of making up the price by one-h^lf the 
true value more, 
again, 3. In the case of the unauthorised burial of a 
corpse in private ground, the person bury- 
ing has the option (and is under the neces- 
sity) either of removing the corpse or else 
of paying for the ground. 
And generally with reference to every option of this sort, 
where it exists at all, it passes to the heirs and assigns of 
the party: the phrase Haec electio personalis est which 
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appears at first sight to be to the contrary effect^ is not 
really^ when properly understood^ opposed to this view. 
Generally also Justinian made such an option^ in the case of 
wills at leasts descendible to the heirs and assigns of the 
party (Jnstn. 11. 20. 23.) 

Where either of the altematiYes is either impossible from 
the first or becomes impossible afterwards, the obligation 
becomes simple, if only one other altematiye remains. 

Lastly, the debtor who has an option, if he dischai^e the 
obligation in one mode nnder a mistake, has a right (accord- 
ding to some but not also according to others) to recall his 
prestation and to substitute another mode of prestation for 
it. And so also the debtor who has an option, if he dis- 
charge an alternative obligation in both or all its modes by 
mistake, has the like right (according to some, although 
not also according to others) of recovering either or any of 
the supererogatory prestations. Justinian also resolved the 
doubt in each of these two instances in favour of the debtor 
(Code IV. 5. 10.) 

Under the old law, if a creditor claimed an amount which 
was in excess of his debt, he lost his action ; but this effect 
was taken from the Plies PeUUo by the combined legislation 
of Zeno and of Justinian, who moderated the penalty for the 
offence, see Justn. IV, 6. 33e., IV. 13. 10. 

§39. 

To consider next that species of indeterminateness which 
is due to, 2. the Oeneric Nature of the Obligation : 

By genvs is here meant an individual thing which is 
determinate as to its genus only. In the case of all obliga- 
tions of this sort, whether arising under a will or in virtue 
of a contract, the option belongs to the debtor. 

To consider next that species of indeterminateness which 
is due to, 3. the QuanUtaUve Nature of the Obligation : 

Here, the prestation consists in things which are determi- 
nate in number, in measure, or in weight only. Also, the 
debtor is the person who has the option in this case. The 
nature of the particular transaction may, however, limit 
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the debtor to pay in some particular quaKty (as, e, g. in the 
case of a loan) ; but otherwise he is legally free to pay in 
the worst quality, if he chooses, and herein consists the 
principal value of the quantitative obligation. 

The quantitative obligation applies as well to acts as to 
things : unless where the act is of a specifically determinate 
nature, as e. g, if it is the creation of a work of art, in which 
latter case considerations of quantity are of course inap- 
plicable. 

§40. 

To consider next that species of indeterminateness which 
is due to, 4. The circumstance of the obligation being 
Money Debts : 

The question which here arises concerning money debts 
is this, — When a loan of money is made, and the value of 
money afterwards alters, in what way is the debt to be dis- 
charged ? This question involves a consideration of the 
two following questions, — 

1. What is the true importance of a money debt ? 
and even, 2. What is the true nature (id^e) of money. 

Now to consider the 2nd of these two questions first, 
namely, — The true nature of money. 

This consists in the idea of wealth (richesse) regarded as 
a power or domination over some fraction of the material 
universe. This abstract idea is realised in money as the 
measure of values. 

But while money is thus, 1 . A simple instrument of mea- 
sure, it is also, 2. A valuable thing in itself, and may, there- 
fore compare with other modes or varieties of value. This 
intrinsic value of money results from the universal or gene- 
ral agreement of men assisted or regulated by the state. 
But this state-assistance, or state-regulation is not arbitrary 
but is limited in extent, and that for the two following 
reasons, — 

1. The trade in money extends beyond the limits of the 
individual state which regulates it ; 
and, 2. Even within the limits of that state itself, the state 
may not exceed the general trust of its own sub- 
jects. 
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The state is therefore simply a regulator (interm^iaire) of 
the general opimon of mankind, and in particniar of its own 
subjects. 

The mbstance of money has raried, according as gems^ 
shells, or other like things, or metals have been used as the 
measure of value. Metals have been most used, and in par<> 
ticular, Bronze (Aes) by the Bomans, and Oold or Siher by 
the modems generally, — these latter two substances having 
many qualities of divisibility, malleability, &c., to recommend 
them. 

The aTnount of the value of each piece of money is com- 
monly marked upon it, the regulation of the state being 
principally useful for this purpose within the limits before- 
mentioned of general confidence, the subjects reposing their 
£sdth in the mark and the amount agreeing. 

The circumstance that the two modem standard metals 
(gold and silver) are both in current use, has occasioned 
some difficulty ; and this difficulty has further occasioned 
the necessity of making one of these metals the principal 
and the other of them the subordinate standard metal. In 
England, gold is the principal and even the exclusive stan- 
dard metal; while in Germany gold, (e.g. the ducat in 
Austria, and the pistole in Prussia) is one standard, and silver 
{e. g. the florin in Austria, and the thaler in Prussia) is 
another : moreover, there is an understood rate of exchange 
(agio) between them. 

Paper-money has no intrinsic value such as other kinds of 
money have. In paper-money, the state takes the initiative, 
and the subject accepts the currency, because he reposes a 
limited measure of confidence in the government, and be- 
cause in the general case, paper-money is convertible at any 
moment into coinage or metal-money. 

Paper-money has two advantages, — 1. It is portable or 
light ; and, 2. The state which issues it obtains by means of 
it a loan of money without paying interest upon the loan. 

Paper-money has also two characteristics, — 1. It is a real 
money; and, 2. It is a debt bearing no interest. 

Copper ' money, (called also odd -money, monnaie d'ap- 
point) is, comparatively speaking, a Paper-Money, the cost 
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of the mintage of it overbalancing so much the intrinsic 
value of the metal. It is intended to be used on petty oc- 
casions only. 

Mixed copper and silver money (called also J?a«e-Money, 
Billon) is also^ comparatively speaking, a Paper-money, and 
for the like reason that copper money is so, the admixture 
of copper predominating in it, and the proportioxi of silver 
being small. This species of money is also intended to be 
used, like odd-monej, on petty occasions only. 

The title of moneys (le titre des monnaies) is the phrase 
that is used to signify the weight of the standard (precious) 
metal which each coin contains. In Germany, the title of 
moneys is the silver mark of Cologne, which is coined into 
twenty-one florins or 14 thalers, according to which propor- 
tion, four thalers equal six florins. This has been so since 
1750. Jn South Germany, however, by the law of the 
ZoUverein of 1838, four Prussian jihalers equal seven florins. 

Ml. 

There are three values in Moneys : 

A. The Nominal Value, 

B. The Metallic Value, 
and, C. The Current Value. 

A. The NonUnal Value. 

This value depends upon the will of its author 
(The State), signified in whatever manner; it 
applies as well to Paper-money as to other 
moneys, but it does not apply, strictly speaking 
to Foreign Money , except indirectiy through the 
medium of a tariff. It is sometimes called the 
external value, a worthless designation; some- 
times also it is called the legal value, — an impro- 
per designation : 

B. The MetalUc Value. 

This value depends on the weight of the stan- 
dard metal (gold or silver), which is included in 
a coin, — a weight which is determined by actual 
weighing, and chemical analysis combined, two 
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processes wliich the sabjecfe escapes nmlring for 
himself by tmstmg to the mark of die State : 

This valae does not apply to Fkper Money^ 
and hardly at all to Copper Money : 

ThLs value is accepted beyond ihe limits of 
the particiilar state wliich coins it. Certain 
. crrcnmstances might induce the subject to dis- 
trust the Impress of ihe State , not indeed^ the 
circumstance of each coin containing a small 
amount of alloy in addition to its just amount of 
the standard metal j although thereby ihe Talue of 
the coin is made to exceed the impress even ; 
but; 1. The circumstance of each coin containing less 
than the just amount of the standard metal ; 
or^ 2. The circumstance that the cost of the mintage 
of the coin^ must be provided for from some 
source or oiher ; 
or^ 3. The circomstance of the unequal division of 
the amounts of metal amidst coins of equal 
value^ although indeed here the principle of 
the remediwmor tolerance operates as a check; 
or, 4. The circumstance of the clipping of the coin ; 
or^ 5. The circumstance of the natural decay of the 

coin by frequent use ; 
or^ 6. The circumstance of melting the heavier^ and 
issuing only the lighter coins. 

C. The Current Value. 

This value is that which general confidence or 
public agreement and opinion attribute to a cer- 
tain piece of money ; 

It iS; therefore^ intimately connected with the 
metaUic value of the coin. 

It is not confined to the Umits of the territory ; 
it varies according to places and states ; and even 
within the limits of one and the same state^ it 
frequently varies in a great degree. 

Owing to this variable nature of the Current 
Value, it is necessary in order to compare the 
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cwrrent values of money at different epochs, to 
convert it into its metallic value at either epoch, 
and then to compare these latter values with each 
other,— these latter values furnishing a measure 
of comparison which is practically invariable : 

The j)ubKc opinion which fixes the cvnrrent 
value of money, is less liable to fluctuation than 
such opinion generaUy is in other matters ; 
The Relation between the three values, Nominal, Metallic, 
and Current, — 

1. Their normal relation is one of agreement with each 

other ; 

2. Their irregular relations are, — 

either, 1. Where the current value exceeds the metallic 

value, — a thing which often happens for a 
prolonged period : 
or, 2. Where the current value is below the metallic 
value, — a thing which rarely if ever happens 
and only for a brief period. There have, 
however, been examples of both ; for in- 
stance, in the first French Revolution, the 
Assignats and Mandate, both of which were 
Paper-money^ soon fell to no appreciable 
metallic value. 
And, again, in Austria, in the year 1811 and since. Bank 
Notes which of course are Paper-mon-ey, have fallen to one- 
fiftieth of their original nominal value. 

§42. 

To consider, secondly, the first of the two questions given 
above, namely : — 

The true import of a money-debt : 

1. Money is a quantity, 

2. Money is a consumable a/rticle, 

3. Money is not a generic-substance (genus) al- 

though one piece of money is scarcely dis- 
tinguishable from another, 
therefore, 4. Money-prestations are different from generic 
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prestaUonSy the parties to the obligation 
contemplating in the case of the money debt 
a determinate value. 
The question to determine is this, — which of the three 
values mentioned above is the value which is contemplated ? 
The question would be of no practical importance if all 
values were in the normal relation mentioned above : but it 
becomes of much practical import where a change has super- 
vened in that relation between the time of the loan being 
made and the time of the loan being discharged. 

To consider the question with reference to each mode of 
value in succession : — 

1. The nondnal value is not the value contemplated. 
This is so, — 
Because, 1. The State merely regulates the value of 

money, 
and because, 2. Even when the State enacts a law deter- 
mining, this value, there,— a. If the 
law does not compel the acceptance of 
the value so determined, that value is 
not the value contemplated ; although, 
b. If the law does compel the ac- 
ceptance of it, i. e, establishes a, forced 
currency then of course this value is 
the value contemplated : 
The following reasons may be given for not 
accepting the nondnal value as the contem-' 
plated value (in at least the absence of a 
forced currency), 
namely, 1. The nominal value is not extendible beyond 

the State itself which issues it ; 
2. The Power of the State, even within the State, 
is limited : in fact, if the State alters the no- 
minal value, the alteration is practically 
confined to debts already existing at the 
date of the alteration ; 
moreover, 3. The effect of the alteration is uiyust, as well 

towards foreigners as towards subjects ; 
and lastly, 4. Its moral effect also is bad. 
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2. The metallic yaJue is not the value contemplated ; 

and that is proved as well by the following con- 
siderations as by others, — 

1. The circumstance of the existence of 
Paper-money side by side with me- 
tallic money in practice, coupled with 
the further circumstance that different 
rules must apply to each of the two 
values ; 
and, 2. The metallLC value is only applicable to 
loans. 

3. The current value is the value contemplated, and 

that for the foUowing reasons,— 

1. General opinion both makes a thing 

money and also fixes the measure of 
its value ; 

2. Now this is precisely the nature of the 

cwrrent value ; 
therefore, 3. The current value is the universal money. 

Examples of the application of the cv/rrent value towards 
the discharge of a debt, — 

(1.) 100 Austrian florins lent, would be repayable at 
one period by 100 bank notes, and at another 
period by 400 bank notes ; 
(2.) 400 Prussian thalers lent, would be repayable at 
one period by 9,600 groschen, and at another 
period by 16,800 groschen : 
And generally, repayment is to be made in as much 
standard (gold or silver) metal as the lenders could at the 
time of making the loan have purchased with the money 
lent ; and it will not do to return even the identical pieces 
of money lent, — supposing always that a repayment in this 
latter way was not expressly stipulated : subject, however, 
to any further modification arising from some (if any) altera- 
tion in the title (titre) of moneys, and subject also to any 
reduction in the effect of such alteration requiring to be 
made and made for the purpose of compensating any anterior 
deterioration. 
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Mode of ascertaining the intention of the parties to 
money*debts, — 

1. Assume the current value to hare been intended^ 

until some special agreement to the contrary is. 
shown; 

2. This cwrent value is to take for its basis the stan- 

dard (gold or silver) metal^ and not something in 
himd : as well, — 
because, 1. Lenders and borrowers think only of 

metal, 
as also because, 2. Loans are in general made for so short 

a period, that a change in the 
rates of value is not within the 
intention of the parties to the 
loan. 

some measure of loss is al- 



Li the case of loans for 
lengthened periods, as also 
in the case of old rentes 1 
(Stocks), — 



most inevitable in the re- 
payment of the first, and 
is absolutely so in the re- 
payment of the second. 



$43. 

Money regarded in other aspects than that of money 
simply, — 

1. Regarded as a part of property, — 

e. ^. in commodatum, 
in vindication 

and in usucapio ; 
and more especially where money is earmarked 
in any way : 

2. Regarded as merchandise, — e, g, in collections of 

old coins, &c. 

Exceptumal Money^Contracts. 

1. Speculative agreements to replace loans of stock 

with the same amount of stock irrespective of 
the current values ; 

2. A loan of 100 florins of paper-money to be repaid 

in 100 florins of metallic money, this being in 
fact a debt bearing usurious interest ; 
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3. A judgment to pay 100 thalers in pieces of one 

thaler, this being in fact an order to pay 100 
separate thalers ; 

4. Where two species of money bear the same name, 

— that one of the two species which is the more 
usual is to be taken to have been the one in- 
tended : if neither of the two is more usual than 
the other, then the obligation is a generic one ; 

5. Where '^ 1,000 thalers in gold^^ is the bargain^ 

this equals '^ 200 pistoles ^^ without regard to the 
current value ; 

6. Where the piece of money specified has gone out of 

use, then it becomes necessary to resort to the 
cv/rrent value, and if the latter value is undis- 
coverable, then it is necessary to resort to the 
metallic value merely. 

§44. 

The Boman law relating to the repayment of a loan or 
common money debt : 

The texts are both scanty and indefinite ; such as they 
are, they are the following : 

J . Dig. 46. 3. 99. (Paul), — " Greditorem non esse 
cogendum in aliam formam nummos accipere, si 
.ex e& re damnum aUquid passurus sit.^^ 

Here alia forma is too vague to allow any 
certain inference to be derived from it. 

2. Dig. 18. 1. 1. (Paul), — '^ Electa materia est, cujus 

publica ac p&rpei/tia assUmaUo difficultatibus per- 
mutationum aequaUtate quantitatis subveniret.'' 
This text is entirely neutral as to the three 
values mentioned above. 

3. Code 11. 10. 1, — " Solidos veterum principum 

veneratione formates ita tradi ac suscipi ab 
ementibus et distrahentibus jubemus, ut nihil 
omnino refragationis oriatur modo ut debiti pon- 
deris sint et speciei probae : scituris universis, 
qui aliter fecerint, hand leviter in se vindican- 
dum.^^ 
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Here a forced currency is giren, but for a 
particnlar purpose only, and the metallic value 
is in the same breath recognised. 

4. Code 11. 10. 2, — '^Pro imminutione^ quae aesti- 

matione solidi forte tractatnr^ omnimn quoque 
pretia specierum decrescere oportet.*' 

Here species does not mean something other 
than money, e. g., com, but means the yarions 
kinds of money itself. Cf. Dig. 28. 5. 78 § 1. 
'^ Nnmmis Titio legatis, tmmmorwn specie non 
demonstrata.^^ 

And the passage therefore amounts merely 
to a direction to the employes of the mint. 

5. Canon Law, 3. 39. 20 X, — ^Thseb dencmi papienses 

equalled nine denarii Ittcenses, 
Afterwards, upon the denarius lucensis faUing to 
three sixth parts of its former value, equalled 
EIGHTEEN deuani lucenses. 

$46. 

Autliors who hare accepted the Three Values respectively : 

A. Normnal Vahie, — Voety Pothier, &c. 

B. Metallic Value, -r-Piichta^ &c. 

These latter err in omitting to take into account 
paper-money. 

C. Current Value, — Koch, Eufela/nd, &c. 

This also is the value for which Savigny decides. 
Unterholzner's opinion is too obscurely expressed 
to say which opinion it is. 

§46. 

1. In Prussia, prior to 1794 (the epoch of the foundation 
of the Landrechi)y the current money was a silver coinage, 
the Utle being fourteen thalers ; there was also the gold coin 
called FriederichsdoTy equal to fifteen thalers^ togetibier with 
odd money and ftase-money; paper-money was unknown. 
The only blemish was the abundance of odd money, and yet 
no evil arose in practice firom this defect. Since 1794, the 
matter is regulated by the Landrecht, and the decisions 
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thereon. Suppose^ therefore^ a change in the money system 
to have taken place between the creation and the discharge 
of a loan^ here^ — 

1. The current value is to be taken into account ex- 

ceptionally^ that is to say^ when the transaction 
relates to foreign money, or where the particidar 
money has gone out of use ; 

2. The metallic value is to be taken into account only 

in the case of a general modification of the title 
of money ; 

3. The nominal value. With reference to this value, 

the landrecht contains a much disputed text 
(L. R. I. 11. $ 790)> which is to this effect* — 
when the species of money, although remaining 
in use, yet has experienced by order of the State 
a reduction in its valeur externa without also ex- 
periencing any reduction in its valev/r intrinseque, 
repayment ought necessarily to be made and ac- 
cepted in the same species of money, and also 
with the same number of coins. 
The most recent plan of a code adopts the view which is 
stated in the extract, — see Projet ii. 8. J 596. 

This principle was attempted to be applied notably after 
the disasters of 1806 ; but the iniquity of repaying twenty 
four groschen of undepreciated value with tWenty-fomf 
groschen of value one-third depreciated^ was too manifest to 
succeed, and the repayment was eventually made by thirty- 
six groschen (24 •/. ^ = 36) . 

In 1811, groschen were reduced to four-sevenths their 
original or nominal value, and obtained a fixed currency ; 
but the evils of this reduction were avoided, unless in cases 
of imprudence in accepting large numbers of them pre- 
viously. Moreover, Paper-^credits, which, whether Deben- 
twres (Bons Hypothecaires) or Sha/res in Industrial Com- 
panies, are not money, not being securities of value, and 
which accordingly are treated by the Landrecht as pure 
quantities, are repayable in kind, and with the same num- 
ber of themselves. 

Paper-money was introduced into Prussia in 1806, and 

a 
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had at that time a forced currency. The forced currency 
was, however, removed in 1813, and now the judge is left 
entirely free in respect of money-debts contracted in this 
species of currency. 

$47. 

(2.) In French law, the Nominal Value is generally ad- 
mitted. This is clear from (among other passages) Code Civil 
Art. 1895, ^^ S^il y a eu augmentation ou diminution d^esp^ces 
avant I'epoque du paiement, le debiteur doit rendre la somme 
num^rique pret^e, et ne doit rendre que cette somme dans les 
especes ayant cours au moment du paiement.^' Moreover, the 
Authors, interpreting this part of the code, namely, Malevflle, 
Toulier, and Merlin, leave the matter beyond all doubt by their 
particular instances. But this opinion is in complete con- 
tradiction to correct opinions regarding the nature of money, 
and Pothier, from whose works it is chiefly taken, died in 
1772, long before the troubles of 1795 and of the following 
years ; and although, therefore, Pothier accepts (it is true) 
" le valour que le prince y a attach^e " (see ^^ Traits du pr^t 
de consomption," Pt. i. ch. 3. Nos. 36, 37), yet had he lived 
to witness the events which followed his decease, and had 
the ideas regarding money which these events first suggested 
been present to his mind, it is more than doubtftd whether 
he would have given-his opinion for the nominal value. 

• 

§48. 

3. In Austria, at the time of the codification of the Aus- 
trian law, which was in 18 1 1, the State was in the opposite 
condition to that of Prussia in 1794, being greatly dis- 
tressed in its commercial relations by reason of the excessive 
lowering of its paper-money. The Austrian code merely 
reproduces the then existing law relative to paper-money. 
The following are cases in illustration of the Austrian law of 
money-debts, — 

1. When the metallic value undergoes a change in its 
nominal value, here no alteration is made either 
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in the mode or in the amount of the repayment 
(cf. Prussian Law, § 790 supra), 
but, 2. When the species of money is gone out of use, — 
the debtor is to repay in other species, so as that 
the creditor may obtain as much intrinsic value 
(valour metallique) as he originally gave. 

$49. ■ 
In further consideration of the object or content of the 
obligation, and now that, 1. The natv/re of the Prestation 
has been considered, there remain to be considered, 2. The 
Place, and, 8. The Time of the Prestation. 

Considering, therefore, 2. The Place of the Prestation. 
Here, the question relative to the creditor is, where he 
may enforce ; and relatively to the debtor, it isj where he 
may offer, — payment. 

Now, 1* Some prestations are inherently ZocaZ, and, there- 
fore, in these, the place of the Prestation is that 
of the situation of the thing : 
but, 2i Other prestations are entirely transitory, and with 
reference, therefore, to this 2nd class of presta- 
tions, — 
If, 1» The contract itself fixes the plac& of presta- 
tion, — then, in that case, the creditor must 
sue in that place, and may not remove the 
venue of his action to the dondcih of the 
debtor ; although, indeed, he may pai'tially 
do 80 by means of the actio de eo quod certo 
loco, Dig. 13. 4. 1. 4: or generally if the 
action is one jv/ris gentiv/m, : 

The Debtor, when sued in the action de 
eo quod certo loco, might defend the same 
either by giving security to pay at the place 
fixed, or by proving that he had either 
abeady deposited or already offered the 
amount at that place, 
but if, 2. The contract fixes no place of payment,-— 

then, in that case, the Cred/itor may sue in 
any plaice in which the debtor is amenable 
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to the jurisdiction, by consent or otherwise ; 
but the creditor must accept the traditio of 
the thing in the locality of the thing at the 
time the prestation falls due. 

The Debtor y on his side, has a limited 
selection with regard to the place of pay- 
ment, being able to select any or either of 
the places in which he is liable to be sued 
by the creditor. 

$50. . 

Lastly, confddering, 3. The Time of the Prestation : 
The fixing of a definite time of payment, although 
possible, is urmsv4Jbl. 

In the assumed absence, therefore, of any fixed time, the 
general rule is, — ^That the time of payment arises imme- 
diately upon the obligation itself taking effect as such ; 
whence, the obligatio in such case is called a praesens 
dbligatio. The exceptions to this general rule are the fol- 
lowing principally, namely,— 

1. If the obUgatio is in cUem, then it is exclusiyely in 

the interest of the debtor, who may accordingly 
accelerate the postponement of the time. 

2. K the ohligatio is from its nature necsssabilt 

deferred in its performance, whether because of 
distance or because of the non-existence as yet 
of the object, the time is dependent upon some 
demand, summons, or such like event. 

and) 3. If the obUgaiio is a constitutwm, ten days is the 
usual period of grace. 
Upon default in payment at the proper time, the debtor 

becomes in mora, the full treatment of which subject must 

here be deferred until we come to the consideration of the 

sources of the obligation. 
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THE 80UM0E8 OF OBLIGATIONS. 

§51. 

These sources are two in number, being 
either,!. Primary or Original, 

or, 2. Secondary or Transformed. 

1. The Primary or Original Sources are variously de- 

signated and variously classified, as follows : 
a. As being either, 1. Ex contractu, 

or, 2. Ex delicto ; 
or, 6. As being either, 1. Ex contractu and quasi so, 

or, 2. Ex delicto and quasi so ; 
or, c. As being either, 1. Ex contractu, 

or, 2. Ex maleficio, 
or, 3. Proprio quodam jure ex 
variis causarum figuris. 
It is, however, to be noted that all these various designa- 
tions amount essentially to the same thing ; Grains, e. g., 
uses them all interchangeably. 

The contracts (or deHcts) which are here mentioned are 
conventions (and violations of right) provided with actions 
by the strict jiis civile. 

There are two methods of inquiry available in this study, 
either, 1. That which leads from the abstract idea of 
the convention (or of the violation of right) 
downwards to concrete instances of such 
convention (or violation) ; 
or, 2. That which leads oflF from these concrete 
instances as its starting point, — this latter 
being the method adopted by Justinian and 
Grains. 

2. The Secondary or Transformed Sources arise in a 

various manner from one or other of the follow- 
ing two circumstances, namely, — 
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either, 1. A change of the Persons concerned in the 

obligation ; 
or, 2. A change in the Object or Oontent of the 
ObKgation. 
Considering all these varieties of source in succession^ 
and for this purpose considering 

A. Contracts, as opposed to Delicts, and as opposed 
also to the Varies Causarum Mgv/ras of the preceding 
classifications, — 

Contracts must be considered under the following four 
divisions, namely 

I. The Nature and the Varieties of the Contract, 
n. The Persons concerned in the Contract, 
III. The Oonclusion (including the Interpretation) 
of the Contract, 
and, rV. The Effects (including the Object and Content) 

of the Contract. 

» 

$52. 

I. The Natwte and Va/rieUes of the Contract, and here- 
under, 1. The Nai/wre of the Contract : 

A convention, in its most general aspect, is the agree- 
ment of several person^ who by a common act of the will 
determine their legal relations, and that either, a. For the 
purpose of creating an obligation, or, 6. For the purpose of 
extinguishing one. But a convention, in a narrower sense 
of the word, being that sense of it in which it results in 
the creation of an obligation, is the agreement of several 
persons in one and the same act of wiU, resulting in an 
obligation between them. 

Conventions are variously designated 
either as, 1 . Conventio, 
eras, 2, Pactio, 
or as, 3. Pactum. 

I. The Nature and Varieties of the Contract (continued), 
and hereunder, 2. The Varieties of the Contract : 

The varieties of conventions are determined upon one 
or other of the six following principles into one or other of 
the six following classes, namely, — 
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. The First Variety of Conventions rests 

A. Upon the principle of the Historical Origin of Con- 

ventions, according to which they form two 
classes, namely, / 
either, 1. JDegfi^mae conventiones, — being those conven- 
tions which find their souecb in the jws civile ; 
or, 2. Jv/ris Q&ntiwn Conventiones, — ^being those 
conventions which find their souece in the 
jus geni/i/wm. 
The meaning attributed to Legitima in this first class is 
the correct meaning of that term, notwithstanding that Paul 
in Dig. 2. 14. 6, uses the phrase Legitima Conventio so as to 
include generally a ^^ conventio quae lege aliquft [vel senatua 
consulto] confirmatur,'^ and so as in the particular passage 
to denote those Pacta Adjecta which by the law of the xii. 
Tab. were made actionable when annexed to the mancipaUo, 
'^ Quv/m neosu/m faciet mancipiv/mve, uti lingu& nuncupassit, 
ita jus esto.'^ This extended use of the word, although 
common, is objectionable. 

The Second Variety of Conventions rests 

B. Upon the principle of the Internal Extent of Con- 

ventions, according to which they form three 
classes, namely, 
either, 1. Unilateral, — where the one party is creditor, 

and the other is debtor ; 
or, 2. Bilateral, — where each party is at once both 

creditor and debtor ; 
or, 3. Intermediate between Unilateral and Bilateral, 
— being those cases of contracts in which 
there is at once an Actio Directa, and also 
an Actio Oontraria. 
The Third Variety of Conventions rests 

C. Upon the principle of the External Purpose or End 
of conventions according to which they form two 
classes, namely, 
either, 1. iMcraii/va, — where the advantage of the one 

party alone is provided for, and where the 
contract is therefore also necessarily Uni- 
lateral ; 
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or, 2. Onerosa, — where the mutual advantage of 
both parties is provided for, but where not- 
withstanding the contra>ct may be either 
unilateral, as in the case of a loan of money 
at interest, or bilateral as in the case of a 
sale or lettixig. 
The Fourth Variety of Conventions rests 

D. Upon the priuciple of the Natv/re of Conventions, 
according to which they form two classes, 
namely, — 
either, 1. StricU Jwris, — where the contract admits of a 

civil law action ; 
or, 2. Bonae Mdei, — where the contract admits of a 
praetorian action only : 
This fourth division is not to be confounded by reason of 
the mere similarity of the name with the first division given 
above; the contract of Mutuv/m, e. g, is both StricU Jwris in 
respect of its actioUj and Juris gentium in respect of its 
historical origin. 

The Fifth Variety of Conventions rests 

B, Upon the principle of the ForrnaUUes a>ceompanying 
conventions, aocordiug to which they form two 
classes, namely, 
either, 1. Solemn, — where the formality is an essential 

a>ccompaniment ; 
or, 2, NonrSol&nin, — where there is either no for- 
mality at all, or the formality (if any) is 
non-essential. 
The Si?:th and Last Variety of Conventions rests 

F, Upon the principle of the Efficacy of Conventions, 
according to which they form two classes, namely, 
either, 1. Contractus, — where they yield an action; 
or, 2. Facta, — where they yield an exception merely, 

$53. 

II. The Persons concerned in the contract. 

Persons figure variously in contracts ; the varieties of 
their configurations are the following, — 

1, The Simplest Form is that in which 
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either^ a. The ostensible parties are also the real 

parties to the contract ; 
or, b. The parties to the contract are determi- 
nate and individual. 
2. The Complex Form is that in which 
either, a. Some third person (other than the osten- 
sible party) is the real party to the 
contract ; 
or, 6. The parties to the contract are indivi- 
dually indetemdnate. 
We shall consider the two sub-varieties of this Complex 
Form in their order. 

a. The first sub -variety, namely, that sub- variety in 
which some 3rd person is the real party to the 
obligation, presents itself in still two further sub- 
varieties, according as such 3rd person is a party 
to the contract, — 
either, 1. With representation, 
or, 2. Without representation. 

To consider, itbst, the case in which such 3rd person is a 
party, — 

1. With representation, and hereunder to consider 
generally, — The Question of Representation in 
Roman Law, 
This question must be considered in two ways, — 
a a. By an examination of Particular Cases of it, 
and, b b. By an enquiry into the General Principles of it. 
a a. The Pa/rticula/r Cases of Bepresentation ; 
1. Under the old law. 

a. Children inpotestas dbJMdisla/oes acquired credits 
for their owner or father and that indepen- 
dently of their own wills, and independently 
also of the will of their owner or father. 
j3. Children in potestas and slaves did not ac- 
quire DEBITS, — for their owner or father, 
and that independently of the will of their 
owner or father. 
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y, Ext/raneae personae acquired neither credits 
Nor DEBITS for a 3rd person. 
2. Under the more recent law, — 
Two varieties of representation sprung up, namely, — 
a. Representation by means of new Praetorian actions, 
and, b. Representation by means of the discretionary grant 
or refusal of existing actions : 
To the former of these two varieties, namely, — Represen- 
tation by means of new Praetorian actions, belonged the 
following actions, — 

1. The Actio exercitoria^—virhiGh was applicable whether 

the manager (magister) was in the potestas of the 
owner (exercitor) or not, with this consequential 
distinction, however, that recowrs was permitted 
in the latter case, and not in the former. And 
with reference to this action, it is to be further 
noted that it lay primarily between the osten- 
sible parties, and oidj hj cession {forcee onfeinte) 
between either of them and the 3rd person : see 
Dig. 14. 1. 5. § 1 : "Hoc edicto non transfertur 
actio, sed adjicitur,^^ (wherefore also these actions 
were called " Actiones adjecUUae qualitatifi.^^) 

2. The Actio insUtoria, — being the actio exercitoria 

generalised : and yet the actio institoria was more 
restricted than the exercitoria actio, delegation 
being admitted in the former, but excluded in 
the latter variety of action. Moreover, in the 
actio institoria the action is indiflPerently even in 
the 1st instance between the ostensible parties, or 
by and against the real parties to the contract. 

3. The Actio de peculio, — Here the child or slave in 

potestas, is an institor with " limited liability ^' : 
This action allows also the Other's deducUo : 

4. The Actio tributoria, — This was like the actio de 

peculio, only excluding the father's ded/actio. 

5. The AcUo quod jvssu, — This was early necessitated 

by the maxim of the old law, that a father could 

not acquire debits through his child in potestas, 

even though the father consented to the obligation : 

The Juesum may either precede or follow the 
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contract ; it may be either written or oral, it must 
be certain, but it need not be imperative. 

Furthermore, the Jusswm was confined to single 
transactions, 
and, 6. The AcUo de in rem verso , — Here also a father ac- 
quires DEBITS through his children, or through his 
slave in potestas, not, however, as in the actio 
quod jvssUf from his vnll to do so, but merely 
from the circumstance of his emrichment. 
The actio de pecuKo and that de in rem verso may unite 
into one action, namely, the actio de peculio deque eo quod in 
rem dondrd versum est : 

See Justin, iv. 7. 4, — " Licet enim tma est actio .... 
tamen duas habet condemnationes.^^ 

It is necessary to distinguish the actio de in rem verso 
from the actio mandati and from the actio negotiorv/m gesto- 
rum, these two latter excluding the necessity of the former 
in the case of free persons. 

With respect generally to these Actiones Adjectitiae 
QualitaUs, and the distinction between the old law and the 
law of Justinian^s time, 

1 . In Justinian's time, — the creditor had two debtors, 
but, 2. In the old law, — the creditor had one debtor (quem 
dare oporteret), napiely, the manager (magister) 
and one defendant (quem condemiiari oporteret), 
namely, the master (exercitor). 
In the case, however, of the Mutuv/niy when entered into 
with a child in potestas, a direct action also (condictio) lay 
against the father, and not as in the other cases an actio 
adjectitiae qualitaUs merely. This circumstance explains 
the apparent ambiguity of certain texts which seem to speak 
of the existence of the direct action, side by side with the 
indirect action in the case of all these contracts indiscrimi- 
nately ; but in truth, these ambiguous texts relate to the 
Mutuum exclusively. 

§55. 

To the latter of the two varieties of Representation men- 
tioned above, namely, Representation by means of the dis- 
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cretionary grant or refusal by the Praetor of existing actions^ 
belonged the following actions^ — 

1 . In the case of the Tutor ^ — the actions were given to 

and against the pvfpillus himself so as to save the 
tutor harmless. This action was necessary^ be- 
cause the tutor was not competent to be the agent 
of his pupillus. 

2. In the case of the Official AdministTator of a Town, 

— the actions were given to and against the town 
itself^ so as to save the administrator harmless. 

3. In the case of the Attorney in am, Action or Smt^ — 
Here, a. If the attorney was a cognitor, — the principal 

was directly aflfected ; 
but, 6. If the attorney was a procurator, — the agent 
was the person directly affected, and the 
principal was only indirectly so ; neverthe- 
less, in this latter case, the Praetor gave the 
actions directly to and against the principal 
himself. 

f 56. 

lib. The General Principles of Representation. 

1. The principles of the old law excluding representa- 
tion were, in general, retained in the solemn, 
and abandoned in the non-solemn, species of 
contracts. This is clear from the following 
passage, which is attributed to Modestinus, 
namely, — 

Mod. XIV. ad Qu. Muc. — " Ea quae oiviUter 

acquiruntur per eos qui in potestate noBtr& sunt 

acquirimus, veluti stipulationem ; quod natv/raliter 

acquiritur, sicuti est possessio, per . quemlibet 

. .volentibus nobis possidere, a»cquirimus.'' 

Now in this passage, it is clear that stipvlaUo 
is used as a type of the old law, and possessio as 
a type of the more modem law. 

The passage is also with greater probability 
attributed to Modestinus than to Pomponius, 
the former jurist having lived at the close of the 
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period of the jurists, the latter towards the begin- 
ning of that period ; and it is incredible that a pas- 
sage of such point and importance in the question 
of Bepresentation in BomanLaw^if it had occurred 
in anearly writer, should not be (as it has not been) 
repeated in the works of the subsequent jurists. 
2. The Process of the admission of Representation 
was, however, very gradual, and appears, indeed, 
not only to have commenced with, but to have 
also long rested at, possessio. 

but, 3. Ultimately, in the time of Justinian, the sUpulatio 
was the only contract which excluded representa- 
tion, and in modem times even that exception 
has disappeared. 

lastly, 4. The Rule of the Canon Law aptly expresses the 
modem state of the law, — "Potest quia per alium, 
quod potest facere per se ipsum.^' 

The influence of the Modern Principle of Unlimited Re- 
presentation upon the Individiialineta/rices, mentioned above, 
remains to be stated. Now, both 

fAre become superfluous, al- 
though they are yet ex- 
tant in modem times. 
Also, both 
(Have been abolished in 
modem times; as have 
also the following actions, 
namely, 
5. The Actio Quod jussu, — 
and, 6. The Actio De in rem verso ; moreover, the old 
• actions which were furnished in the following 
cases, namely, 

7. In the case of the Tutor, "* 

8. In the case of the Adminis- Are all become super- 

trator of a Town, fluous at the pre- 

and, 9. In the case of an Attor- sent day. 

ney, — j 
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f 57. 

Some Traces of the relaxation of the old law, excluding 
Eepresentation, may be detected in the sources. 
Thus, a. The act of will is the alone consideration that is re- 
garded in the non-solemn classes of contracts ; 
e,g. 1. In the Consensual Contracts, 
2. In the Real Contracts, 
3i In the ConsUtuivm^ , 
and, 4. In the PaciAmi : 
Also, 6. All these non-solemn classes of contracts are borvae 
Jidei;,thej may, therefore, be transacted in the 
absence (as well as in the presence) of the parties, 
e. g» through a messenger (nuncius), who, strictly 
speaking, is not a representative at all; and 
herein, indeed, the mmciits is distinguished from 
the Procwator or Represbntativb Proper ; al- 
though it is true that even the Nuncius may have 
a limited discretionary power of selection or of 
otherwise acting as an agent proper, and in that 
way he would shade oflf into the Procurator or 
Representative proper^ while still continuing a 
nuncius merely : And thus the Procu/rator and 
the Nwndus may equally be the instruments or 
agents of a principal : 

The true distinction in questions of representa- 
tion is, therefore, not one of words merely, that 
is to say, not the distinction between the Ntmcvus 
and the Procurator ; but it is rather of the follow- 
ing nature, that is to say, — 

1, Does the agent (whether nwndus or pro- 
cwrator) treat in the name of his Principal ? 
or, 2. Does he treat in Ms ovm na/me ? 

In the former case, the actions pass to and 
against the principal directly and do not affect the 
agent at all; whereaa, in the latter case, the 
actions pass to and against the agent directly, 
and only pass to and against the principal by 
cession (forc^e ou feinte) : The distinction now 
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taken is indicated in the following phrase, — 
^^ Actio ad exemplum institoriae acidoms. This 
action was an extension and generalization of the 
insUtoria actio,'' 

The following texts also bear out the same dis- 
• tinction, namely, — 

1. Dig. 16. 3. 1. f 11 :" Si te rogavero, ut rem 
meam perferas ad Titium ut is eam servet, 
qu& actione tecum experiri possum, apud 
Pomponium quaeritur. Bt putat, tecum 
mandati ; cum eo vero qui eas res receperit, 
deposiU, Si Tero tuo nomine receperit, tu 
quidem mihi mandati teneris, iUe UU 
deposiU; qua/m actionem rmhi praestabis, 
maridaU judicio conventus/' 

Here the nuncius, so far as he is such, is 
a mere colourless medium, and the principal 
has a direct action. 

2. Dig. 19. 1. 13. f 25 : ^^ Si procurator yen- 
diderit et cayerit emtori, quaeritur an 
domino yel adyersus dominum actio dari 
debeat. Et Papinianus libro tertio Be- 
sponsorum, putat cum domino ex emto agi 
posse uUli actione ad exemplu/m institoriae 
acUoms, si modo retn yendendam man- 
dayit. Ergo et per contrarium dicendum 
est, uUlem ex emto actionem dondno com^ 
petere" 

Here the procurator, so far as he is such, 
has the direct, and the principal has only 
the uUlis, actio, 
moreoyer, 3. The Pacti Exceptio, the Doli exceptio, and all 

other the equitable defences ayailable for 
the agent, are ayaHable also for the Prin- 
cipal. 
4. In the case of the Mutwum, the relation of 
creditor and debtor lies directly with the 
principal. 
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J 58. 

Puchta's opimon is, that Bepresentation continued to be 
excluded from the Roman Law even in the time of Justinian 
in the non-solemn as well as in the solemn classes of con- 
tracts^ and that even in the latest times the principal was 
only indirectly concerned in all cases. But Puchta is think- 
ing only of the Procv/rator as distinguished from the Nuncivs ; 
and what he says is true only of the Procurator. 

f 59. 

To consider^ secondly^ the case in which some 3rd person 
(being the real but not the ostensible party to the contract) 
is such party, — 2. Without Bepresentation. 

Now^ it may be stated generally^ and at the outset^ that 
in the absence of representation^ whether the question be 
one of casting any liability upon a 3rd person, or be one of 
procuring him some benefit^ the answer must in both cases 
be^ that no such result can be attained in Roman Law : see 
Code 5. 12. 26: "Nee sibi, cessante voluntate, nee tibi, 
prohibente jure, quaerere potuit actionem.^' 

The motive for this restriction upon the efficacy of Obliga- 
tions is the circumstance that every obligation is a restric- 
tion of the Natural Liberty as abeady stated in § 2. supra. 

The following Texts support the general principle now 
stated^ namely, — 

1. Just. rii. 19. 18 • " Alteri stipulari nemo potest.^' 

2. Dig. 44. 7. 11 : " Quaecumque gerimus^ quum ex 

nostro contractu originem trahunt, nisi ex nostrft 
person^ obligationis initium sumant^ inanem 
actum nostrum efficiunt : et ideo neque stipulari^ 
neque emere vendere contrahere, ut alter suo 
nomine recte agat, possumus.^' 
The phrase ex nostro contractu in the 2tid passage, indi- 
cates that the agent is treating in his own name^ and not as 
a mere n/uncivs or minister. 

The general rule, before stated, moreover, applies as well 
to the non-solemn as to the solenm classes of contracts, and 
as well to exceptions as to acUons : 
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With reference to the question that has been raised re- 
latively to a contract Mihi et THio (for self and a third 
person) , the rule is, that in such a contract, 

a. If it is in solemn form, only the half is good (Just. 
3. 19. 4) : 
but, h. If it -is in the non-solemn form, then the one-oneth 
or whole is good (Dig. 18. 1. 64) . 
The following cases appear to be, but are not really, ex- 
ceptions to the General Eule above stated, that in the ab- 
sence of Representation, a third party acquires neither 
liability nor benefit, namely, — 

1. Cases in which the contracting party, and not any 

third person acquires a right, being cases in 
which 
either, a. The mere discharge of the obligation (presta- 
tion) is made to the third person, 
or, h. The discharge, although made to the third 
person, is for the advantage of the contract- 
ing party, whether because 
aa. The third person is the son or slave of 
the contracting party, 
or because, hh. The third person is the cashier of the 

contracting party, 
or because, cc. The third person is a creditor of the 

contracting party : 
or, c. The discharge which is to be made to the third 
person is in the nature of a condition. 

2. Cases in which some third person, and not the 

contracting party acquires a right, being cases 

in which— 

either a. Son or slave acquires for his father or 

master, — in which case there is in reality 

an identity of persons : 

or, j3. The third person subsequently ratifies the 

act ; 
or, y. The contract is one of stipulation for an 

heir-presumptive; . 
or, S. It is the reservation in a dotal contract by 

H 



98 The Sources of Obligations. 

the contracting party of a right of restitu- 
• tion to some third person : 

This rule, together with the exceptions to it, has passed 
without change into the law of Justinian^s time, and there 
is no serious reason for refusing to recognise its continuance 
even to the present day, although, indeed, some modern 
authors, by neglecting to distinguish the Presence of Eepre- 
sentation from the Absence of Representation, have asserted 
the very opposite of the rule. 



§60. 

The doctrine of Representation in Modern Times. 

1 . In the Prussian Law, — 

a, A contract entered into by an agent within 
the limits of his agency, binds the principal; 
secus, if the contract of the agent be uli/ra 
vires, 

h. The agent contracting as such is not per- 
sonally bound, with the limited exception 
of the commercial manager, who is entirely 
like the ancient itistitor. 

c. In the entire absence of agency, the third person 
is neither liable to a debit, nor entitled to a 
credit, until he has ratified the assuming 
agent's act. 

Such agent is bound to do nothing to 
prevent the principal from ratifying the act ; 
if he does, he is liable for damages. But 
in the absence of any such preventive 
attempt on his part, he is not liable for the 
principal's refusal to ratify. 

o X ii A i • T r the general principles of 

2. In the Austrian Law, — j ° . J ' i. j. t 
J o T . 1 T-« IT K representation, as stated 

and, o. in the r rench Law. — I i , n 

1^ above, are accepted. 

§61. 
To consider, secondly, the second sub-variety of the 



The more usual 
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Complex Form or complex configuration of the parties to an 
obligation which is mentioned above, namely, — 

h. That sub-variety of this Complex Form, which arises 
from the parties to the contract being individually 
indeterrmnate : 
Here an abstract quality attracts the right or duty to 
itself, whatever the person : 

1, The Usufruct, or other real right, 

2. The Liabilities du colonat (i, e. of 
examples of this<J nationality), 

relation are, — 3. The real Servitudes and Rights of 

^ Jurisdiction in Germany : 

The PARTICULAR question, when stated generally, is this, — 
'^ Is it lawful to form a convention of a private nature with 
an indeterminate person f 

Now, to this question the answer is and must be — no ; 
and the four following apparent examples to the contrary 
are to be explained upon different principles, — 

1 . In the case of the advertisement of some reward to 

the person finding lost property, — There is no 
action, the payment resting with the honour of 
the party : compare gambling debts. 

2. In the case of the offer of prizes to students at 

college, &c., — There is no action here either, 
although, indeed, the payment is sure. 
S.^In the case of Public Auctions, — There the person 
is really and in fact become determinate, before 
and so soon as the obligation takes effect, 
and, 4. In the case of Bills or Notes to Bearer, — the con- 
sideration of these requires to be more accurately 
made, but the principle is still the same. 

§ 62. 

Bills or notes to bearer are " instruments in virtue of 
which a right of action is exerciseable by whoever occupies 
a certain position relatively to them.^^ 

Now, it is an urgent practical necessity that has occasioned 
the admission of such instruments, the necessity having 
arisen under the following circumstances, — 
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Property and Obligation differ in this respect, — That the 
alienation of the former is a continuation of itself, freed 
from all the personal rights and obligations of the prior owner, 
whereas the alienation of the latter is an annihilation of 
itself, and is the creation of a new thing charged, however, 
with all the sabsisting rights and obligations that are exer- 
ciseable against the prior creditor : whence the alienation of 
the obligation is subject in the hands of the alienee to 
certain exceptions personal to such prior creditor, as e. g, 
the plea of Set-off (compensationis exceptio), also, the plea of 
the money not having been paid (jwn numeratas pecuniae 
exceptio) ; also, the plea of purchase at a speculative under- 
value {legis Anastasianae exceptio.) 

Clearly, therefore, two difficulties attend the alienation of 
obligations, — being difficulties that are incident to the dis- 
tinction between Obligation and Property before mentioned, 
namely, — 

1. The exceptions which are personal to the prior 
creditor attach to the alienee ; 
and, 2. The necessity exists of proving all the intermediate 
cessions or alienations. 

But the materialization of the obligation is of service in 
avoiding or at least in relieving these two difficulties and 
evils affecting the transfer ; and it does so by approximating 
the obligation to property strictly so called, bills and notes 
payable to bearer being the attempt which it makes in this 
direction. 

The questions therefore which arise regarding these 
Bills and Notes are these, — 

1 . Is this mode of contract lawful and valid ? 
and, 2. What is the effect of its validity or invalidity ? 

$63. 

In answering these questions we shall consider — 

1. The modes (if any) in which the attempt might 
consistently with principle have been made ; 
and, 2. The modes in which in point of fact the attempt 
was made. 
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now, 1 . With reference to the possible modes of doing 
it, the following are the varieties of the 
possible modes, namely, — 

a. The fact of the possession of the Bill 
or Note by the third person might 
have entitled him to an action upon 
it. This mode must, however, be 
rejected on principle : 
h. The intention of the drawer or maker 
of the Bill or Note {i, e, of the debt- 
or) expressing itself in one or other 
of the two following ways might 
have laid him open to an action 
upon it, namely, — 
either, 1. If the instrument was made 

payable to bearer, whoever 
he might be, — This mode 
must, however, be rejected 
on principle: 
or, 2. If the instrument was made 
payable to A. B,, a determi- 
nate individual, or to bearer, 
lawful bearer and such like, 
— Even this mode, however, 
must also be rejected on 
principle, 
secondly, 2. With reference to the actual modes of making 

the attempt before mentioned, being modes 
devised by the necessities of commerce, the 
following are the principal actual modes, 
namely, — 
I. In the cases of Isolated Transactions between Pri- 
vate Individuals^ the following, namely, — 
1. A letter of Exchange. 

This, observe, is not money, but a means 
to money. The alienation of the Bill of 
Exchange by indorsement is not attended 
with either of the two difficulties or evils 
mentioned above. It is therefore a perfect 
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form of the materialization of the obKgation. 

There are two sub-varieties of the Bill of 

Exchange, namely, — . 

a. Where the Bill is made payable to 
bearer originally, — a form of the 
draft which is neither customary nor 
universally good : 

or, 6. Where the BiU becomes payable to 
bearer subsequently, a form which 
the draft assumes upon its indorse- 
ment in blank, this being a very 
usual form and one which is univer- 
sally good : 
2. A Policy of Marine Insurance, — ^This form 
even when to bearer is universally good. 

§64. 

n. In the cases of Actual Quantities issued by Public 
Companies y the following, namely, — 

1. State Bonds to Bearer with coupons at- 

tached : 

These are sanctioned by the law creat- 
ing them; and the judge is bound to 
recognise that law ; 

2. Prussian Mortgage or Debentu/re Bonds : 

Here the mortgagee or holder of the 
debenture has his remedy against the 
bank, and the bank has its remedy over 
against the noble mortgagor ; 

3. Preference Stock of Company , bearing in- 

terest, — as distinguished from original 
shares in company which bear dividends : 
These three varieties last mentioned are not, nor are any 
of them, money, because they are not a common measure, 
and neither are they merchandise, unless for gambling specu- 
lations. All these varieties are, however, exempt from both 
of the two difficulties mentioned in § 62 supra ae attending 
the alienation of obligations. 
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§65. 

Are any other varieties of such instruments possible ? 

If it be asked whether private individuals can create Bills 
or' Notes at pleasure^ the answer must be — Certainly not^ 
as regards Letters of Exchange, and as regards also policies 
of marine insurance, both these being particular ; and the 
answer will be, — Dubiously yes or no, as regards state 
bonds, Prussian mortgage or debenture bonds, and the 
preference stocks of companies. However, upon general 
principles, the answer ought to be, — No, as regards the 
three last mentioned varieties also. The Roman law furnishes 
only vague suggestions regarding matters of this sort. The 
customary law of Germany does not recognise this right in 
private individuals at all. Moreover, there is no such 
necessity for them as would counterbalance the hazard of 
their promiscuous use. And at all events, some public 
authority is required in any case of their creation. 

What is the availability of Instruments of this Private 
Unauthorised sort ? 

1, They are good as evidence against the party crea- 
ting them : see Prussian Law of 1833 ; 
and, 2. They are subject in the hands of third persons to 
all the " equities^' subsisting between the original 
parties to them. 

§66. 

The relation of the Holders of the Instrument to the Instru- 
ment itself Regarding this there are two extreme opinions : 

1. That the holder is the oumer of the instrument, and 

is put, therefore, to the necessity of proving his 
ownership in each particular case. 

But an Objection to this view is, — The prac- 
tical impossibility of such proof of ownership 
amidst the rapidity and multiplicity of daily 
transactions. 

2. That the holder is the possessor of the instrument, 

without the necessity of proving his mode of 
coming by it. 
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But an Objection to this view is, — The oppor- 
tunity which it affords to thieves. 
There is a Middle Opinioriy however, which is arrived at 
in the following manner, namely, — 

1. Is the true relation to be found in the word Holder, 
or its equivalent in other languages ? If so, then 
the second of the two extreme opinions mentioned 
above, is the more correct one; the relation 
would, in that case, be one of fact, and not of 
law; 
or, 2. Is the true relation to be found in the abstract re- 
lation to each other of the parties to an obliga- 
tion? In this relation, the creditor's interests 
on the one hand are threefold, namely, — 
a. His power of alienation ; 
h. The avoidance of the two difficulties men- 
tioned in § 62 ; 
and, c. His protection in the case of the loss of 
the instrument. 
Also, — the ciefcior's interests on the other hand are 
twofold, namely, — 

a. The readiness in the discharge of the obli- 
gation ; 
and, b. His security in the discharge of the 
same. 
Now, it is in the reconciliation of these various interests 
that the true relation of the holder to the instrument is to 
be found. The fact, therefore, of possession, raises, indeed, 
(as it ought to raise) the presumption of ownership ; and 
accordingly, the possessor is the owner until his title is dis- 
puted, and the debtor is able to discharge the debt to him 
with security. Nevertheless, circumstances of suspicion 
ought to put the debtor upon his guard, and to cause him to 
provisorily refuse payment to the holder until the good- 
ness of his title is ascertained or tested. 

§67. 

Practical Consequences of this Relation of the Holdei* to 
the Instrument ; 
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1. Touching the mode of the Transfer of the Instru- 

ment. This is eflfected by simple Traditio, 

No form of cession is requisite to its validity ; 
and in this manner are avoided, the Two Difficul- 
ties mentioned in § 62. 
also, 2. Touching the mode of the Recovery of the Instru- 
ment ; 
A. According to the Eoman Law: 
and, I. With reference to the right itself to recover the 

instrument : This right belongs to the true 
owner. 
It is true, that this right has been denied as a general 
right, and admitted as exceptional only, e. g, in the case of 
a mala fide holder; and the ground upon which the general 
right to recover has been denied is, — That the parties have 
unanimously agreed to accept simple Traditio as a Transfer : 
But there are many objections to admitting this reason as 
conclusive : 

For, 1 . There is not, in fact, any such unanimity of agree- 
ment as that which is alleged ; 

2. No merely personal agreement can destroy rights 

in rem ; 
and, 3. It is opposed to the customary Law of Germany. 

Moreover, there are other reasons for not admitting the 
right to be merely exceptional, and these are, — 

1 . That such an admission would be a half measure ; 

2. That the plea of dolus applies only to obUgations 

and not to real rights : 
and, 3. That the exception is a mere independent equity. 

It may be concluded, therefore, that the right to recover 
the instrument is, as a general right, absolute in the same 
sense as the Roman Vindicatio was absolute, with a remedy 
over analogous to that in cases of EvicUo : 
and, II. With reference to the basis of the right to recover 
the instrument : 
This basis is twofold, namely, — 

1. The identity of the instrument, the numbers upon 
it serving to earmark it ; 
and, 2. The claimant's proof of ownership, which will be 
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efifected in one or other of the following ways, 
namely, — 
either, 1. By the proof of the actual ownership of 

the instrument by the purchase of it 
from the State Bank, either by him- 
self or by the person from whom he 
received it ; 
or^ 2. By the proof of his acquiring the pos- 
session of the Instrument by purchase 
within three years, and of his non- 
alienation subsequently ; 
or, 3. By the Proof of matters to support the 
Actio Publiciana, — that is to say, by 
establishing the foUowiug points, 
namely, — 

1. A Lawful Possession that is 

sufficient to lead up to 

ownership : 

and, 2. His Bona Fides : 

The following are the Defences that are available to the 

possessor for the time being against a contrary claimant, — 

1. "pTOot of oiimershipy 

2. Proof of justa cavsa in mode of acquisition, coupled 

with Bona Fides : 

3. Defective Proof of either : 

In any case in which both the cladmant and the defendant 

alike prove justa causa in their mode of acquisition and also 

bond fides y — 

then, 1. Where both claim under one and the same person, 

he first possessor has the right : 
but, 2. Where they claim each under a diflFerent person, 
there the actual possessor retains his possession ; 
and if neither has the possession, the first who 
obtains the possession keeps it : 

and, 3. In the general case, bona fides is presumed until 
mala fides is proved, — cf. Code 5. 13. 47 : Prae- 
sumitur ignorantia, ubi scientia non probatur : 
Moreover, it is for the judge to determine the 
question of bona fides, having regard always to 
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the circumstances in which the possessor came 
by the instrument, and in particular to his degree 
of negligence or of carefulness in receiving it. 

§68. 

The Modern Law of Bills and Notes to Bearer, 
Generally, the rule holds that Possession is ownership, or 
as expressed by the German writers, " Hand muss hand 
wahren/^ and by the French writers, " Possession vaut titre.^^ 
1. According to the Prussian law, — 
Possession is to be prima facie presumed to be a lawful hona 
fide possession ; moreover, hond fides on the part of the pos- 
sessor is prima facie to be presumed until the contrary is 
shown, unless indeed where the possessor has taken the Bill 
or Note from a suspicious person or under suspicious cir- 
cumstances. 

The possessor is not bound to show or to prove his title. 
This is a principle which is not indeed expressed, but which 
is clearly implied in the Prussian Landrecht (just as in the 
Eoman Law) ; and that this is so appears from the follow- 
ing restrictions which are put upon the principle, beiug in- 
stances in which its application is excluded, namely, — 

a. Where the plaintiff proves a fraudulent or 

forcible deprivation of his possession : 
h. Where the proof of defendant's title is, in 
the opinion of the judge, necessary to 
bring out certain disputed facts ; 
and generally, c. Where the possession has been acquired 

without the consent of plaintiff, whether 
by fraud, or by violence, or by any 
other means. 

Now, here the question has arisen, whether the theory of 
Real Actions is applicable to the recovery of Bills and Notes 
to Bearer 3 and with a view to answering this question, it is 
necessary to premise the following statement regarding, — 
Real AcUons generally, — 

1, The Vindication strictly so called, being the typical 
real action : The plaintiff in this action must 
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produce proof of his right of property in an abso- 
lute manner ; 
2. The AcUo Publiciaruiy being the equitable or prae- 
torian real action : The plaintiff in this action must 
produce proof of a quasi-property, by showing the 
fact of possession arising bond fide and ex justa 
causa. Now, in this latter case, the defendant 
may defeat or withstand plaintiff^s claim by 
proving an absolute right of property in himself. 
Should, however, the rights of plaintiff and de- 
fendant be (as they often will be) equal, in re- 
spect that each has a possessory title only, then 
whichever of the two parties makes out any 
ground of preference for himself is to be preferred 
in his claim. In all these respects the Prussian 
Law entirely agrees with the Roman Law. 
The question of the Application of the Real AcUons to 
Bills and Notes, — 

1. Neither of these two actions VindicaUo smi AcUo 

Puhliciana applies simpliciter to the case of Bills 
and of Notes : on the contrary, 

2. Bills and Notes to Bearer are on a level with money 

itself, which, as being without any earmark, is 
not recoverable by either of these two real actions. 

The following question wants a closer examination, 
namely, — 

Can the defendant be compelled in any (and what) case 
to disclose his title ? 

Authors and decided cases are alike opposed to the theory 
which would compel such disclosure, the general opposition 
basing itself on this ground, namely,— that possession with- 
out cession is equivalent to or is Utle. 

It must, however, be said, that the obligation on defendant 
to disclose his title to a Bill or Note, exists in all cases in which 
defendant might be compelled to make such a disclosure in 
respect of other matters ; and the basis of this opinion con- 
sists in the following grounds, namely, — 

1. The rule of compelling disclosure is. a universal rule 
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of law in the circumstances in which it applies at all: 

2. Even a penalty is imposed by law for taking Bills 

or Notes from suspicions persons, or under sus- 
picious circumstances : 

3. The necessity of disclosure establishes, moreover, a 

just mean between the facility of thieving and 
the facility of trade. 
The Prussian landrecht relative to Bills and Notes, is 
based upon a declaration of the 23rd May 1785, which allows 
the vindicatio only as against a mala fide possessor , and not 
as agg/inst a holder without value. The Twelfth Section also of 
this declaration requires the holder in case of any dispute 
arising, relative to the Bill or Note, to declare the title upon 
which he holds it, and if he has forgotten or does not know 
it, then it requires him to take an oath to that effect. 

2. According to the Austrian law, — 

Generally, Possession vaut titre (as before) -, nevertheless, 
this protection is extended only to a holder /or value, and a 
title acquired under suspicious circumstances is rejected. 

On the other hand, the Plaintiff must prove — 
either, 1 . His own right of property, 

or, 2. The absence of the possibility of such right in 
the defendant. 

3. According to the French law, — 

Recovery is permitted in case of loss or theft, within 
three years of the occurrence of such loss or theft. In other 
respects, the French law presents a general resemblance to 
the Roman law, as do also the laws of other countries 
generally. 

$69. 

Lastly, 3. Touching the destruction of the Instrument: 
There is a clear distinction between the destruction of 
such an instrument and that of money ; for the instrument 
may perish, and yet leave the obligation to subsist; and 
this, notwithstanding that the debtor undertakes merely to 
pay the holder. 

The mode of establishing the fact of destruction consists 
of the following steps, — 
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1. The Description or identification of the instroment 

b J the numbers apon it : 

2. The Proof of ownership in the person alleging 

destmction : 
and, 3. The Proof of the loss which has occurred ; where- 
upon, 
4. The proper authorities take note of the numbers, 
and keep a look-out for the coupons being in due 
course presented : and 

a. If they are presented, — ^an eventual suit arises 
between the person alleging loss, and the 
person presenting the coupons for payment ; 

but, h. If they are not presented, — ^Advertisements 
for the holder (if any) are inserted for three 
years, in the newspapers, requiring him 
upon pain of being '' fore-closed," to come 
forward with his claim; and in case no 
claim is made within the three years, the 
party alleging destruction recovers. 

§70. 

Cases of originally imperfect or of subsequently defaced 
instruments,— 

1. Where the instalments have not yet been all paid 

up on the shares of a Company. Upon these, 
the purchaser is liable to pay up what is unpaid. 

2. Where the instruments have been uttered in the 

name of some Private Individual, but by public 
authority, — ^These are the fertile occasion of 
disputes : 

3. Where the instruments are cancelled and put out of 

circulation: Private authority may cancel, but 
may not re-issue, its own instruments : Private 
authority may not cancel public instruments. 

§71. 

in. The Conclusion, including the Interpretation of the 
Contract : 
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Agreements in general and obligatory agreements in par- 
ticular arise from a manifestation of the will (volenti) re- 
garded as B, fait juridique or fachmi juridicum. 

The particular parts o{ this fait ^ are, 

1. The wiU itself, 

2. The manifestation of the will, 

and, 3. The concordance between the will and the manifes- 
tation of it. 
With reference to, (1.) The will itself, being the first ele- 
ment in the fadtjuridiquey — 

a. The existence of this element may be rendered doubt- 
ful by the following circumstances, namely, — 
1. Duress (Vis), 2. Mistake (Error), or, 3. 
Fraud or Surprise (Dolus) : 
6, The extent of the same element may be qualified by 
the following circumstances, namely, — 
1. Condition, 2. Duration, or, 3. Mode. 
With reference to, (2.) The manifestation of the will, being 
the 2nd element in the fait juridique, — This manifestation 
may be 

either, 1. Solemn or Non- Solemn : 
or, 2. Express or Tacit : 
or, 3. Actual or Assumed. 

With reference to (3.) The concordance between the will 
and the manifestation of the will being the 3rd element in 
the fait juridique, — 

Hereunder we must consider the Rules of Interpre- 
TATioN, whose object is to elicit the living thought 
from the lifeless matter. These rules stated generally 
are, — 

1 . To maintain the intention rather than to weaken it, 
— as expressed in the maxim, — ^^ TJt res magis 
valeat quam pereat '^ : 

2 . To consider the intention rather than the words, — 
as expressed in the maxim, — ^^ Qui haeret in 
Utera haeret in cortice,^' and in the maxim, — 
^' Contrahentium voluntatem potius quam verba 
spectari placuit/^ Dig. 50. 16. 219. 

3. The custom of the place ought to decide in case of 
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equivocal words : " Id sequamnr quod in regione 
in qua actum est, frequentabatur/' Dig. 50. 17. 

4. To favour the estabUshment of the dos ; 

5. To favour the discharge of the obligation; see also 

§ 2 supra : 
and, 6. To favour liberty. 

These rules somewhat vary in their particular applica- 
tions, according as they are appKed, 
1. To Contracts, 
or, 2. To Wills : 

For, 1 . In Contracts y what is for the advantage of the one 
party, is for the disadvantage of the other ; and here accord- 
ingly the rule is, — that, 

1. In the stipulation, the disadvantage should fall 

upon the creditor : 

2. In sale, that it should fall upon the vendor : 
and, 3. In letting, that it should fall upon the lessor : 

The reason for this apparently arbitrary rule is, — that in 
these cases, the creditor, the vendor, and the lessor respec- 
tively, had it in their power to be precise : ^^ Ac ferd secun- 
dum promissorem interpretamur, quia stipulatori liberum 
fuit verba latS concipere,'' Dig. 45. 1. 99 : also, — ^^ Veteri- 
bus placuit pactionem obscuram vel ambiguam venditori et 
cui locavit nocere, in quorum fuit potestate legem apertius 
conscribere,'^ Dig. 2. 14. 39. 

The exceptional instance in which the disadvantage is 
made to fall upon the purchaser merely proves the rule : for 
if, as in Dig. 18. 1. 34, the purchaser ask for a slave Stichus 
into the bargain, and there are more than one slave bearing 
that name, the disadvantage properly falls upon the pur- 
chaser for HIS want of precision. 

And, 2. In Wills , as the act in this case is unilateral, so 
the interpretation is in all cases to be in favour of the tes- 
tator, as against the legatee who is the object merely of his 
bounty. 

$72. 

IV. The Effects including the Object and Content of the 
Contract, 
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The normal eflFect of the contract is connected 

1. With the distinction between obligations as action' 
able and as not actionable (supra) ; 
and, 2. With the distinction between conventions according 
as they are legitimae or juris gentium (supra). 
The points of essential importance in a consideration of 
the effects of contracts are the following, namely, 

that, 1. Legitimae conventiones have the full efficacy of 
the ju;S civile^ and moreover, that they have 
it in virtue of some formality, which is inti- 
mately related to the jus civile as expressive 
of the national manners and customs : The 
most famiKar examples of this species of 
conventions are,— 

1. The Verbis obligatio, 
and, 2. The Literis obligatio, 
and that, 2. Jv/ris gentiu/m conventiones are acUonable in- 
deed, but this quality in them arises from 
a circumstance which is external to them, 
namely, — the causa which underlies them. 
See Dig. 2. 14. 7, — 

Pref. " Juris gentium conventiones quae- 

dam actiones pariunt, quaedam exceptiones.^' 

§ 1. '^ Quae pariunt actiones, in sue 

nomine non stant, sed transeunt in proprium 

nomen contractfts, ut emtio venditio.^' 

$ 2. ^' Sed et si in alium contractum res 
non transeat, subsit tamen causa, eleganter 
Aristo Celso respondit esse obligationem 
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f 4. '^ Sed cum nulla subest causa praeter 
conventionem, hie constat non posse con- 
stitui obligationem ; igitur nuda pactio obli- 
gationem non parit, sed parit exceptionem.'' 
Some of this second class of conventions, that is to say, 
the Jwris Oentiwm GonvenUons are therefore, — 

a, Ooni/ractuSf while the others of them are, — 

b. Nuda Pacta. 
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This twofold distinction of the Juris Gentium oonventiones 
wants to be considered in detail : 

FiESTLY, therefore, 1. The causa may be either, a, A res, 
or b. A consensus. Thus, the following on the one hand, 
are, — 

i. Instances of Contracts in which the caiisa is a res, — 
namely, 

a. Mutuum, 
/3. Commodatum, 
y. Depositum, 
8. Pignus; 
And the following on the other hand are, — 
ii. Instances of Contracts in which the caiisa is a eon- 
sensusy namely, — 

a. Emtio Venditio, 
/3. Locatio Conductio, 
y. Societas, 
S. Mandatum. 
Again, secondly, 2 . While the actions in the case of the 
Conventiones LegiUmae are CondicUones, the actions in the 
case of the Juris GenUum conventiones are Bonae pidei ac- 
TiONES, with the single exception of the Mutuum, which has 
a condicUo : 

But, THiEDLY, 3. Actions might be furnished to the non-ac- 
tionable sub-division of the juris gentium conventionesin the fol- 
lowing way, — namely, by means of a stipulation made in con- 
Unenti; see Dig. 45. 1. 126, § 2. "Nam quotiens pecuniam 
mutuam dantes, eamdem stipulamur, non duae obUgationes 
nascuntur, sed una verborum/' 

This was so in the case of the Mutuwm absolutely, and 
became so in other contracts (which were bi-lateral) by 
being repeated two times over. 

§73. 

Historical Considerations in support of the preceding 
theory : 

a. Touching the Verbis Obligatw ; 

OriginaUy this obligatio consisted in the union 
of two distinct /ac^a juridica, viz., — 



i 
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a. The Nexum, which was a symbolical 
weighing of money of account ; 
and, j3. An oral question and answer; 

Latterly, in 326, b. c, the Lex Paetelia 
abolished the Nexum, after which the oral ques- 
tion and answer alone remained, becoming, in 
fact, the contract by Stipulatio, 

The successive stages in the History of the 
Stipulatio were these, — 

1. The words required to be in Latin; but 

latterly the words might be in any 
tongue : 

2. The words of the question and of the 

answer required to correspond with a 
literal exactness ; latterly, however, 
the correspondence of sense and intel- 
ligence suflSced : Leo^s constitution 
upon this matter, 469 a.d., was only a 
timely recognition of a law which had 
already completely changed : 

3. The Presence of the parties remained in- 

dispensable ; 

4. The Continuity of the act remained indis- 

pensable : see Dig. 45. 1. 137, — 
^* Continuus actus stipulantis et pro- 
mittentis esse debet; ut tamen aliquod 
momentum naturae intervenire possit : 
et comminus responderi stipulanti 
oportet. Caeterum si post interroga- 
tionem aliud occeperit, nihil proderit, 
quamvis eadem die spopondisset.'^ 

5. Writing mentioning the presence of the 

parties came into use, — ^see Justin, iii. 
19. 12, and iii. 20. 8. 
h. Touching the Literis Obligatio : 

This contract, resting originally on a national 
peculiarity, went out with the decay of that pe- 
culiarity. 
c. Touching the Re Obligatio : 
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The so-called contractus innominaU, viz., 1. Do 
ut des, 2. Do ut facias y 3. Facio ut des, and 
4. Facio ut facias, were varieties of this obliga- 
tion, falling short in some particular matter of 
the Eeal Contract proper. Further, and for the 
same reason, all these four varieties had one com- 
mon action which was variously designated, — 
either as, 1. An actio praescripUs verbis, 
or as, 2. An actio infactv/m civilis : 
d. Touching the Consensu Obligaido, — 

The principal varieties of this contract were 
the following, namely, — 

^ being the four com- 



1. Buying and Selling , 

2. Hiring and Letting, 

3. Partnership, 
and, 4. Mandate, 



V 



moner, because 
earlier, kinds of 
the consensual 
contract : 



also, 5. Emphyteusis, see Jus- ^ 
tinian 3. 24. 3, 

6. Pacta Adjecta in con- 

tinenti, otherwise 
called Pacta Ves- 
Uta ; 

7. Pacta Praetoria, e,g, 

constitutum : 
and, 8. Pacta legitima (as thej 
are wrongly called) ; 



being the four 
less common^ 
because later, 
varieties of 
the consen- 
sual contract : 



/ 



Explanation of Technical Terms, — 

. 1. Under the Old Law, the term Con- 

tractus signified conventions that 
were actionable, and that by the 
strict civil law ; and the term pae- 
twm signified conventions that were 
not actionable by that law, and which 
therefore, of course, were not ori- 
ginally actionable by any law at all. 
on the other hand, 2. Under the New Law, the term Con- 
tractus still signifies conventions 
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that were actionable by the strict 
civil law and by that law only : and 
the term Pactum also still signified 
conventions that were non-actionable 
by the strict civil law, but which 
were become (many of them) ac- 
tionable by thegeneral Eoman law. 
The term contractus is also occasionally used in a looser 
sense to indicate, — 

1. Both Contract and Delict (as in Dig. 42. 1. 52), 
or, 2, Both Contract and Qiiasi- Contract ; and sometimes 
even to indicate, — 
3. Only Bonaefidd contractus : 
And again it is sometimes -used in a narrow and abusive 
sense to indicate simply and exclusively the consensual spe- 
cies of contracts. 

§74. 

The principle of the distinction of conventions into such 
as are actionable and such as are not-actionable wants con- 
sideration in detail. Laying aside, therefore, for the present 
the historical series and taking Justinian^s classification, 
and ignoring also for the present the Be Obligatio and the 
Consensu Obligatio, and thinking only of, — 

1. The Formal or Solemn Convention (Stipulatio) , 
and, 2. The Non- Formal or Non- Solemn Convention (Nu- 
dum Pactum), 
The question is, — wherein is the Stipulatio so superior 
to the Nudum Pactum as that the former should produce an 
action, and the latter not do so ? 
Now, on the one hand, — 

1. The Stipulatio is perfect and complete; it is also 
prudent and deliberate ; moreover, it is based 
upon a national custom. Its advantages of a 
more particular sort were the following, — 

1. The will of the parties to it was clear ; 
and, 2. The praetor^s discretion was excluded. 
Its disadvantage of a more particular sort was, — that it lay 
only between persons in the same locality, from which cir- 
cumstance arose the necessity of the consUtutwm, 
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$ 75. 

On the other hand^ 2. The Nudum Pactvmi is imperfect, 
and at best only preparatory ; nevertheless, it produces cer- 
tain positive effects ; it is even based upon a true conven- 
tion. But it may be asked, — Are not these effects and this 
efficacy illogical ? Answer, — they are not : the difference 
in the degree of the efficacy of each being in this respect 
decisive. Moreover, the Nudum Factum depending as it 
does on accident, and not on will, and therefore absolutely 
requiring the discretion of the judge, the debtor is thereby 
saved from prejudice in consequence of it. 

Taking up next the Re Obligatio and the Consensu 
Obligatio, — 

1 . These are perfect, and are not merely preparatory ; 

2. They therefore bind the debtor under a liability ; 

and yet it is not even here illogical that they 
should do so, notwithstanding the absence from 
them of all solemnity and formality. For an ex- 
amination of the particular instances of these two 
classes of contracts farther proves that this effect 
is logical, — 

1. In the Real Contracts, — 

The Traditio which takes place in 
these, — 

not only, 1. Indicates the requisite 

intention of the par- 
ties, 
but also, 2. Limits the extent of the 

obligation of the 

debtor relatively to 

the creditor in them. 

This statement is completely true 

of the four original real contracts, 

although indeed it is only partially 

true of the other later innominate ones. 

moreover, 2. In the Consensual Contracts, — 

a. With reference to Sale and Hire, — 
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These are indispensable every-day 
transactions^ and no one there- 
fore can be uninformed as to 
their consequences. Moreover, 
the contract of Exeha/nge^ which 
was less indispensable, and there- 
fore, also, less known, was ori- 
ginally a verbal, and only latterly 
a real contract : 
also, i. With reference to Mandate and 80- 
cietaSy — These involve the ne- 
cessity of rendering accounts, and 
are therefore in the nature of real 
contracts ; also the liberty of de- 
termining the agency or partner- 
ship at any moment which exists 
in them in the absence of any 
stipulation to the contrary, is a 
further reason which justifies the 
liability which they impose. 
Also, — generally, the consensual contracts and (with the 
exception of the Mutuum) the real contracts also had bona^ 
fidei actions : and thereby the judge might compel the parties 
(and they themselves even were bound) to do what was just 
and equitable towards each other in their contractual relation. 
This mode of explaining these contracts and the distinc- 
tions among their effects, is preferable to that other one, 
which considers the informal conventions as being more re- 
cent than the formal ones, an opinion which is without either 
authority or truth ; or if it be true at all, it is true only of 
the Pact9. Adjecta, otherwise called Pacta VesUta. For 
generally, these latter contracts are integral parts of bonae 
fidei contracts, and this is more particularly so of the follow- 
ing varieties of them, namely,— 

1. The rec&ptum of an arbiter, which, as imposing little 

restraint, is a duty ; 

2. The receptvmi of carriers, &c., which, from the 

thievish disposition of low people, is a necessity ; 

3. The consUtutxmiy whichj as implying a previously 

existing debt, imports deliberation ; 
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and, 4, The promise of a dos, which was deservedly en- 
couraged as faciUtating marriages. 

So that all these four varieties have solid 
reasons for their validity, although, iudeed, — 
5. The promise of a donatio y which was axiother such 
variety suggests no such reason, 

§76. 

Modern Law, — Regular EflFects of Contracts : 
The Effects of Contracts in Modem Law, — and hereunder 
their Regular Effects ; 

a. The Stipulation — Here, the question hardly arises at 
all, inasmuch as that form of contract is gone out 
of use in modem times. It is true, that some 
authors, in particular Duarenus, have maintained 
the existence of the Roman stipulatio even in 
modem times ; but this opinion is utterly wrong. 
How did the Stipulatio disappear from modem 
law? 

\, It was not (as some suppose) from the 
gradual decay of the stipulation even in 
Roman law ; 
8, Nor was it (as others suppose) in virtue of 
a canon law, which contained these words 
— *^ Pax servetur : pacta custodiantur/' — 
That enactment or decision being a purely 
ecclesiastical rule in an ecclesiastical mat- 
ter (the division of parishes) : 
3, Nor was it (as others suppose) in conse- 
quence of some national peculiarity of 
Germany which was antagonistic to its 
reception from the first not to mexition 
its abolition afterwards. 

$77. 

But, 4. The true reason of the aboKtion of the 
stipulatio in modern times is indicated 
by the following circumstances,-— 
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a. Every system of law must possess some 
formality of a stricter sort, which of its 
own self produces an acUo apart from 
the particular tenor of the transaction. 
This formality with the Romans was 
the Stipulatio. 
6. The LAW of the stipulatio cannot, however, 
exist where the fact of the stipulation 
does not; now, the stipulation was 
based upon a national peculiarity of 
Rome, and such peculiarity was foreign 
to the German nations, 
but, c. Germany has notwithstanding preserved 
the principle, while it has abandoned 
the form, of the stipulatio. This aban- 
donment was, moreover, gradual ; and 
successively as each peculiarity of the 
form was laid aside, so successively 
did the stipulation become assimilated 
with the consensual contract, and even 
with the nudum pactu/nij so that every 
convention became eventually produc- 
tive of an action : 

In consequence, however, of the 
loss of the POEM of the stipulation, — 
there have arisen two evils, — 

1. The want of clear and exact evi- 
dence of contracts ; 
and, 2. The want of serious consideration 
before entering into contracts. 
For the purpose, accordingly, of obviating these evils. 
Special Forms may still be imposed on the contracting 
parties in one or other of two ways, namely, — 
Either, 1. By the will of the parties to the contract, e, g. by 

their making writing necessary, whether as 

evidence merely or as an indispensable pre- 

Urmna/ry to a binding obligation between them. 

And here it is necessary to distinguish an actual contract 

froin a mere pactum de coni/rahendoy — thus, 
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A mere Promise by A to sell a house in six montlis for 
£500, is a contract full and complete, the money- 
price being fixed ; 
But an Agreement to exchange a house for a house is a 
mere pacinim de contrahendoy and gives rise to no action 
at all, 
unless either, 1. A Stipulation has intervened, 

or, 2. One party has performed his part of the 
agreement. 
Again, such special forms, and for the like purpose may 
be imposed on the contracting parties in the following way, 
namely, — 

2. By Special Laws, — 

The imperial rescript of 1551, e. g., requires the 
bond-debt of a Christian to a Jew to have 
been sanctioned by the Judge, otherwise it is 
invalid. 
And, again, — The Geeman rule of Exchange of 1849 or 
thereabouts, requires the observance of the special forms 
mentioned in the rule. However, it does not say that a con- 
tract otherwise entered into shall have no effect, but only 
that the ready means of process upon it which are provided 
by the special act shall not be available in a contract neg- 
lecting the formalities prescribed by the act. 

Again, the Prussian landrecht requires wriUng for a con- 
tract over 50 thalers in value ; 

Also, the Austrian Code prescribes writing for a valid 
promissio dotis : 

Also, lastly, the Oode Civil of France requires writing for 
a contract exceeding 150 francs in value. Now, all these 
special laws, although not resting on any national custom, 
are still valuable in themselves as affording better evidence 
of the terms of the agreement. 

§78. 

Lieb^s theory regarding the stipulation, although erro- 
neous, wants to be noticed. That theory is, — that the stipu- 
lation as a solemn form affords, indeed, in itself a ground of 
action ; but that, if without a cavsa binding it to some rela- 
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tion of material right, it produces no practical effect upon a 
man's patrimony, — being paralysed by the doli exc&ptio or 
other like praetorian defence : 

Liebe says this caiisa must be either a donare, a solvere, or 
a credere. 

This theory, although specious, is, as we have said, erro- 
neous, and that for the following reasons, namely, — 

1. Ulpianin Dig. 2. 14. 7. § § 2 and 4 mentions 

the eadstence, it is true, of a causa as the 
ground of, and its absence as the hindrance 
to, an actionable obligation ; but this passage 
refers only to juris gentium conventiones, as 
already stated above, and not at all to legi- 
timae conventiones. 

2. Ulpian, Grains, Paul, and others speak, it is also 

true, of traditio as transferring property only 
if a causa underlies the act; and the 
assumed analogy of the sUpulatio to the 
traditio is supposed to indicate the neces- 
sity of a causa for the sUpulatio also : 
But this reasoning is altogether erroneous ; 
For, 1. Mancipatio and not Traditio was the 
object of comparison, and, therefore, 
the supposed analogy between the stipu- 
lation and the traditio is erroneous : 
Moreover, 
2. The true signification of the jvsta causa 
in the passages relative to traditio re- 
ferred to supra, is that it is the aggre- 
gation of the circumstances preceding 
the act of i/raMUo and establishing the 
true purpose or intention (volenti) 
of the parties to that act : so much, 
indeed, is this the case, that the in- 
tention of transferring is jfrequently 
used as synonymous with a justa 
causa \ i. e, with the circumstances 
manifesting the intention to transfer : 
But in the stipulation, this intention 
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is expressly declared in words, so that 
there is no necessity in the stipula- 
tion for any such justa causa to be 
supplied externally or by implication, 
moreover, 3. The Actions of concUctio indebiti, sine cau^a, oh 

causam datorum ex injusta causa, and others, 
which are supposed to indicate the mode in 
which the stipulatio without a justa causa 
underlying it, would be paralysed, cannot be 
used for such a purpose : 
for, 1. These accidental circumstances ought 
not to be allowed to affect the real 
nature of the act itself; 
and, 2. The causa does not relate, as is asserted, 
. to the formal nature of the stipulation 
in particular, but applies to consensual 
and other contracts also, 
lastly, 4. Paul is supposed in Dig. 22. 3. 25. $ 4. to say 
of the cautio quae indiscrete loquitur, that 
there the creditor is obliged to prove the 
act of law which serves as the basis of the 
cautio, i. e, he must prove a justa causa : but 
in point of fact, this text is not rightly attri- 
buted to Paul, it is a rule of Justinian^s own, 
which his compilers derived from a constitu- 
tion oi Justinus, 
Liebe's practical conclusion regarding the stipulation is, 
however, correct enough, — namely, that a stipulation which 
is erroneous or defective is void, 

$79. 

rV. The Effects, including the Object or Content of the 
Contract (continued) : 

The Effects of contracts may be either, 1. Strengthened, 
or, 2. Weakened. They are strengthened, — 
either, a. By an arrba, 

or, )3. By a penal clause, 
or, y. By a jusjurandum, 
or, 8. By a pignus. 
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or, 6. By an accessory convention : 
Considering^ 1. The circumstances which strengthen the 
effects of contracts^ and hereunder, — 

Firstly, a. The Arrha^ — this amounts to making the 

contract practically solemn; see Justn. 3. 
23. pref. — " Nam quod arrhae nomine 
datur argumentum est emptionis et vendi- 
tionis contractae/^ see also Dig. 18. 1. 35: 
— " Quod saepe arrhae nomine pro emptione 
datur, non eo pertinet quasi sine arrh& 
conventio nihil proficiat: sed ut evidenUus 
proba/ri possit convenuse de pretio/' Its 
operation on a contract is twofold, namely, — 
1. The property in the aArrha does not 
pass to the holder of the arrha, but 
is either returned or entered in 
account as part of the price ; 
also, 2. It is not a substitute for the perform- 
ance of the contract, but is a cor- 
roboration of it. 
In the case of a sale, the Lex Gomrmssoria, 
or law of the forfeiture of the arrha, applies 
where the time fixed for completion is ex- 
ceeded. 

The passage in Justn. III. 23. pref. 
speaks of a like forfeiture in the case of 
either party withdrawing while the contract 
is still only imperfectly complete, from the 
non-fulfilment of some event: This event 
was usually the reduction of the contract 
into writing ; but Justinian makes no differ- 
ence whether the contract was or not to be 
put in writing in the particular instance 
(f^ sive in scriptis sive sine scriptis venditio 
celebrata est.^') And therefore the event 
must in such a case be something other 
than the writing, or is the forfeiture in this 
case, as it certainly appears to be, a penalty ? 
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$80. 

Secondly, )3. The Penal Clause, — In form this was usually 

1. A 'Stipulation but occasionally it was, 

2. A Pactum Adjectum, 

The penal clause may be either, 1. Simple, 
— asw here the act which it sanctions is a 
simple condition of avoiding the penalty; 
should some forbearance and not some act 
be the object of it, a limit of time ought to 
be fixed, else the obligation is discharged 
only when the contrary act becomes impos- 
sible : 

Here, the eflfect of the penal clause equals 
that of an obligation : 

The interest of the person stipulating for 
a penalty need not be commensurate with 
the amount of the penalty : 

Or, the penal clause may be, 2. Complex, 
— as where the act is first agreed to be 
done and the penalty is then added in case 
it should not be done : In this latter case 
the penalty is a confirmation, and that in 
two ways : 
either, a. In inducing to a performance of the act, 
or, b. In facilitating the recovery of rights, 
saving alike proof and sunvmons. 
The true relation of the Penal Clause to 
the Principal Convention is the following, — 
1. It is a cumulative relation, where a par- 
ticular act of the will has made it so, 
as in Dig. 45. 1. 115. J 2: ^^ Quod 
sine dubio verum erit, quum id actum 
probatur, ut si homo datus non fuerit, 
et homo etpecunia debeaturj* 
but, 2. It is an alternative relation, in general ; 
and in this latter case, the only ques- 
tion is, — which of the two things ought 
to be claimed ? 
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1. In the stipulation, — only the pe- 
nalty may be claimed, being in 
this case a quasi-novatio ; 
but, 2. In the honae-fdei contract, — either 
the one or the other may be 
claimed, and even both until full 
indemnity is obtained. 
Other matters relative to the Penal Clause, 
which are of some importance are the foUow- 
ing matters, namely, — 

1. Time as from which the penalty may be 

claimed, — this arises immediately upon 
the violation of the agreement, if it is 
an agreement to forbear; and imme- 
diately upon the omission to do the 
act when the time for doing it is over 
and the act is left undone ; 

2. Where the prevention of the act becomes 

impossible from no fault of the party 
submitting himself to the Penal 
Clause, — 

a. In SU'pulaUon, — this is no relief: 
although, h. In bonae-fidei conventions , — it is a 

full relief, 
also, 3. Illegality or immorality, open or covert, 
vitiates the exaction of the penalty, 
but it is otherwise if the end is moral. 
Dig. 45. 1. 121. § 1, being the case of 
a promise by a married man to his 
wife under a penalty not to go near 
his former mistress, 
thirdly, y. The Jusjurandum is also a mode of strength- 
ening the effects of the contract; as are 
also, — 
fourthly, c. Accessory Conventions, — such as the Cautio 

and the Constitutum, and — 
fifthly, 8. Pignus, — which consists in artificially adding 

to the obligation a real right. 
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Again^ the effects of contracts may be weakened by the 
following circumstances, namely, — 

1. Vis, 

2. Dolus, 

3. Error, and in particular, 

4. The Impossibility of the execution, whether 

that impossibiUty be, 
a. A Physical Impossibility, 
or, /3. A Legal one, always assuming, however, 
that the impossibility is an original (not 
an eventual) impossibility. 
An instance of such an impossibility is a daUon or dandi 
ohligaUoy either, 

a. Where the thing promised to be given never had 
(or has ceased to have) an existence, or where 
the thing cannot in the nature of things exist : 
or, /3. Where the thing is taken out from among the sub- 
jects of property, as being a res sacra velpubUea ; 
or where it is a succession which has not yet 
arisen. 
The Rules of Law applicable to this class of instances are 
the following: — Generally 1. An impossible obligation is 
tit^M,— Dig. 50. 17. 185, ^' ImpossibiHum nulla obligatio 
est.^^ Also, particularly, 

a. In the case of the stipulations (Dig. 45. 1. 35.), 
without having regard at all to the ignorance of 
the parties ; 
/3. In the case of a sale (Dig. 18. 1. 15.), subject to 
the following distinction, viz., where — 

aa. The purchaser is ignorant, he is entitled to 
an indemnity from the vendor : but where, 
j3j3. The purchaser either knows of the impos- 
sibility or (but for supirva ignorantia) 
might have known of it, he is not entitled 
to any indemnity, just as in eviction: 
However, knowledge or ignorance on 
the part of the vendor is immaterial. 
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§82. 

II. Delicts^ being the Second Source of Obligations, re- 
main next to be considered. 

DeKcts, it might be and generally is supposed, are viola- 
Uons of riglhty resulting in obligations partly of reparation, 
and partly of cessation : Thus from every violation of right, 
there result obligations (enforceable by action or exception) 
for the protection of the right, a protection which is effected, 
both, 1. By the restoration of the actual to the rightful con- 
ditions, 
and, 2. By the destruction of the unjust dormnation of 
another. 

But, indeed, a further element is wanted to complete the 
true Qssence of delict, namely, the Peine Privee, or Private 
Penalty, — 
which is found in, — The Bilateral Penal AcUon, 1. 

but neither in, — The Unilateral Penal Action, 2. 
nor in, — The Purely Protective Action, 3. 

Clearly, in the purely Protective Action there is a mere 
conservation of the old conditions, and again in the Unila- 
teral Penal Action on the one hand there is a mere indem- 
nity, in consequence of which the offended party becomes 
no richer, although the offender (it may be) becomes poorer. 

But in the Bilateral Penal Action, on the other hand, 
there is something over and above a mere indemnity, some- 
thing in consequence of which the offended party becomes 
richer as well as the offending party becoming poorer. 
Now, it is precisely this increase of richness which equals 
the peine privee of Roman Law ; it is the fourfold in Furtum 
Manifestum, and the threefold in Rapina. 

Some actions secure only the recovery of the thing. 
Again, some actions secure only the penalty (peine privee) : 
But there are others which secure the recovery both of the 
thing and of the penalty and are therefore called mdxtae. 

Generally obligations resulting from delicts are actions 
enforcing a penalty : nevertheless there are obligations 
resulting from delicts which are not actions at all, but some- 
thing short of actions, — 

K 
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as^ e. gr. 1. Where a creditor, doing justice to himself, forfeits 

the recovery of his debt ; 

2. Where a defendant, denying his own possession, 

loses his possession accordingly ; 

3. Where a person, alleging possession falsely, is 

held to possess in reality, and is accordingly 
bound to defend the action; 
and, 4. Where, in particular actions, the defendant by 
defending becomes liable in double, for ex- 
ample, in actions de legato and e lege Aquilid : 
see Justn. III. 27. (28.) 7. and IV. 6. 26. 
Some penal actions are also criminal ones, e. g, that of 

InjuriaSy and generally the Publica Judicia; other penal 

actions are, however, penal only, and not also criminal, e. g. 

The querela de inofficioso, also, — The Interdict qttod vi aut 

clam, 

$ 83. 

The Peine Privee or the Penalty Proper, that is to say, 
the penalty as distinguished jfrom the Indemnity , — This 
requires a more particular consideration. 

The Peine Privee, so far indeed as regards its purpose or 
end, belongs to Public Law (which includes this aspect of 
Criminal Law) ; but in all that has reference to its forms and 
effects, it belongs to Private Law. Its principal object is, 
— Judicial Reparation ; Its secondary objects are, — 

1. Intimidation, whether by threatened or by actual 

punishment ; 

2. The Reformation of the offender ; 
and, 3. The Repression of Private Vengeance. 

Penalties have been of every variety, whether death or 
other circumstance; but with the Romans, they were mowey- 
payments almost invariably. 

The PubUca Judicia gave the offended party this money- 
payment, and to that extent they were analogous to private 
penal actions ; but they differed jfrom the latter in this re- 
spect, that the individual plaintiff in them represented the 
state, prosecuting as the State : '' In popularibus actionibus, 
ubi quis quasi unus ex populo agitj^ — Dig. 33. 43. § 2. 
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These Publica Judicia were generally constituted by Par- 
ticular Statutes, as the occasion rose, and were in the 
nature of Temporary or Occasional commissions of Criminal 
Inquest ; although, indeed, latterly, extraordina/ria crimina, 
i. e. Permanent Criminal Inquests, became more and more 
usual. But the ordinary civil judicia tried all actions for 
private penalties. 

With reference to the question, — Who were the persons 
entitled to set in motion the Penal Procedure, — it appears, 
that the initiative might have been given either to public 
oJBScers, or to private individuals ; but that the old Roman 
law gave the initiative invariably to private individuals, 
while the later Roman Law gave it occasionally to public 
officers, although even in these later times it was so given 
only occasionally and exceptionally. 

The distinction between the Public Prosecution and the 
Private Action^ — ^lay 

not in, — 1. The Money-Payment, 
nor in, — 2. The Enrichment of the Plaintiff, 
but in, — 3. The Option which a Plaintiff had of omit- 
ting the action altogether. 

Where the offender was too poor to satisfy the penalty of 
an offence, there his temptation to offend was all the greater ; 
and therefore to repress offences in such cases, the offended 
party came to have his election between two modes of 
remedy, either, 1 . A Public Prosecution, or, 2. A Private 
Action ; in either of! which cases, the judge or praetor might 
take into account the insufficiency of defendant's means, and 
punish him otherwise as well, (Dig. 47. 10. 35.) This 
alternative or discretionary decision was available in actions, 

1. Of Theft, 

2. Of Insult, Libel, &c., 

and, 3. In Actions of a Criminal (as distinguished from 
those of a merely Tortious) nature generally. 
Now in consequence of this right of election, an offender 
might have found himself sued in two courts at once, 
namely, 

1. In a civil court, — ^by the party offended : 
and, 2. In a criminal court, — by a stranger acting for the 
state. 
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But this injustice or vexation was prevented, where the 
offence was single ; although, indeed, where the offence was 
DOUBLE or otherwise cumulative, there the penal actions were 
cumulative also, the one of them being private, and the other 
public ', e. g. In the case of the Pvhlieanus who had extorted 
a tax, — Dig. 39. 4. 9. 5 ; and inasmuch as public prosecu- 
tion was the better, it came to be also the more frequent 
process of the two: see Dig. 47. 2. 92, — "Nunc iFiirti 
plerumque criminaliter agi, et eum qui agit in crimen sub- 
scribi;'' also. Dig. 47. 10. 45, — '^De injuria nunc extra 
ordinem ex caus& et person^ statui solet.^^ 

5 84. 

The Modem Law relative to Private Penalties. 
Here we do not consider 

1. Unilateral Penal actions, which give an 
indemmty merely : 
nor, 2. Actions in dwplwm which are not penal- 
ties properly so-called, as, e, gr.. The 
Actio De tigno juncto and the Actio 
De raUonihus distrahendis : 
nor, 3. PuhUca Judicia^ although these are 
Penal Bilateral Actions, — these lat- 
ter having been peculiar to the Ro- 
man State as distinguished from all 
modern states whatsoever whether 
Republican or Monarchical : 
But we consider, 4. Private Penalties properly so-called ; 

and the question is — Do these Private 
Penalties exist in modem law ? 
Now, Opinions are divided on this matter, some holding — ■ 

1. The AfBrmative opinion, — and that for the follow- 

ing reasons, namely, as well, — 

a. Because the General Roman Law has been 

accepted in Germany, as also, — 

b. Because particular decisions appear to have 

recognised them ; others holding, — 

2. The Negative Opinion, — and that for the following 

reasons, namely, — as well, — » 
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a. Because the General Admission into Ger- 
many of the Broman law made a particular 
exception of these Private Penalties ; as 
also, secondly, — 
h. Because there is no necessity in modem times 
to check private vengeance ; and thirdly, 
c. Because the Enrichment of the offended per- 
son is not consistent with the modem idea 
of what is right. 
Nevertheless it ought to be kept in mind here that, 
among the German nations, private penalties were originally 
very prevalent ; thus, e. gr.. The law of 1495 gave half of the 
penalty to persons injured by disturbers of the peace ; 
and the law of 1548 renewed the same enactment. More- 
over, the Carolina recognised the principle. 

But the true opinion in the matter is only to be arrived 
at in the foUowing way>— 

Of the three classes of delicts, — 
Firstly, Those whose punishment secures the public 
security, — appear absolutely to reject the Pri- 
vate Penalties at the present day j 
secondly. Those which consist in pure injwriaey — appear 
as absolutely to admit the Private Penalties 
at the present day ; 
and, lastly. All other delicts, being those offences which 

fall neither under the First nor under the 
Second of these two divisions, — appear to ad- 
mit or not the Private Penalties according to 
the circumstances and distinctions hereinafter 
mentioned, that is to say, there being, — 
Three Groups of actions or offences, namely — 
I. The First Orovp, — comprising, — 



Actio furti (man, or nec-man.), 
Vi bon. rapt., 
farti adversus nautas, 
arborum furtim caesa- 

rum, 
de tigno juncto in case 
of possessor maZa^ie, 



N 






) 



In all these, the of- 
fended party has no 
power of forgiving the 
offence, unless through 
the medium of the judge : 
So the Carolina and the 
laws also of particular 
states declare : 
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II. The Second (Jroi^p,— comprising, — 
Libelj &c. In these, the injured person has now an even 
larger choice than he had in Roman Law, being able to 
have retractation as well as penalty. Moreover, the private 
penalty in this case is the more necessary, as a means of re- 
pressing duels. 

The Reasons of the difference in the modes of punishing 
the offences of groups first and second, supra, appear to be 
the following, namely, — 

a. Group 1. Was in the Carolina, while Group 2. was 
not : 
also, 6, The modem injv/ria is restricted to attacks upon the 
honour of the person, whereas the ancient injv/ria 
was much more extensive. 
III. The Third Group , — comprising, — 

All other deKcts, — 
Some of these have gone altogether out of use, namely, — 

a. The Actio de Servo corrupto, unless so far as offences 

committed upon children in potestas present 
something analogous to the old offence : 

b. The Actio quod metus causa ( These were all ac- 

in quadrvplurriy J tiones arhitr ariose y 

c. The Actio redhibHoria, and therefore they 

d. „ depositif \ have disappeared. 

^ These were pecu- 

e. „ in dvplum contra 
infitiantem, < 

f. „ de calummatorihus, 



\ 



liar to the Roman 
procedure, and they 
also have therefore 
disappeared : 

Regarding the other members of Group 3. there is much 
dispute, — 

^All these, how- 
a. The Actio legis Aquiliae, 
h. „ de effiisis et dejectis, 

c. „ de legato venerabiU- 
bus locis contra eum qui < 
distulerit solvere, &c. 

d. „ de revocand& dona 
tione propter impietatem. 



ever, have gone 
out of use ; and in 
particular the ac 
tio legis Aqv4Mae, 
which was by fer 
the most frequent 
of them, has gone 
l^ out of use. 
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We may therefore conclude generally, — that in modern 
times, the peine privee has entirely gone out of use, excepting 
only in the case of the actio injwnarum, being the Second 
Group above. 

§85. 

C. Obligations arising propria quodam jure ex variis cau- 
so/rum figwris. These are the concluding member of the 
threefold division of the 8ov/rces. 

. These ^urae or sources are the following, namely, — 
either, 1. Voluntary Acts on the part of the Debtor, 
or, 2. Events which are Involuntary on his part : 

Furthermore, these voluntary acts of the debtor are uni- 
lateral, for if otherwise they would amount to contracts ; 

Moreover, these acts are lawful acts, for if otherwise 
they would amount to deUcts ; 

Again, the events which are involuntary on the debtor's 
part may be 

either, 1. Voluntary on the part of the creditor, 

or, 2, Purely Accidental and Involuntary on both 
sides equally. 
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Second Subdivision, the Sources of Obligations . . 85 
I. Contracts, — ....... 85-129 

See also Contracts : 
1. The Nature and Varieties of . . . 86-88 
See also, Nature and Varieties of Con- 
tract : 
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Page 
OhligationSf contiwaed — 

2. The Parties to .... 88-110 

See also, Parties to Contract : 

3. The Conclusion and Interpretation of 110-112 

See also, Conclusion and Interpretation 
of Contract : 

4. The Effects or Content of . . 112-129 

See also, Effects or Content of Con- 
tract; 

II. DeHcts,— 129-135 

See also Delicts ; 

1. Nature of 129-130 

See also, Nature of Delict : 

2. The Private Penalty . . . 130-135 

See also, Private Penalty : 
III. Variae Causcurvmi Figuraey — .... 135 

See also, Variae Causarum Figurae 
Third Subdivision, The Extinction of Obligations : 
Fourth Subdivision, The Eemedies for Breach of Obli- 
gation. 

[N.B. These two last mentioned subdivisiojis 
are unhappily not treated by Savigny.] 
Origin of Obligation, 

Twofold, namely, either, 1. In Givil law 

or, 2. In Natural law . . 6 

Particular origins of civil obligation, five, namely, 

1. Literae ........ 6 

2. Nexum ......... 6 

3. Verba ........ 6 

4. Judicatum ....... 6 

5. Poena ........ 6 

Particular origins of natural obligation, three, namely, 

1. Free Will of Debtor 6 

2. Unjust Enrichment of Debtor, ... 6 

3. Eeparation of Delict ..... 6 



Pacts, 




Three Varieties of, namely, 




1. Pacta Adjecta 9eu Vestita 


116 


2. Pacta Praetoria .... 


. 116 


3. Pacta Legitima .... 


. 116 


Parties to Contract, — ...... 


. 88-110 


Two varieties, namely, 1. Simplest Form . 


88 


2. Complex Form 


89 
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Page 
Parties to Contract, oontirmedr — 

Two iubdvoi»ion9 of complex form, namely, 

1, Some third person the real party to contract, 

and that, 
either, a. With Bepresentation . . . 89-96 
See also, Bepresentation in Boman 
Law: 
or, 6. Without Bepresentation . . . 96-98 

2. Parties to contract individually indeterminate 98-110 

See also. Bills and Notes to Bearer : 
Parties to the Obligation, ....... 25-49 

Two occasions of persons becoming parties ... 25 

Plurality of Parties 26-49 

See Correalite (Joint and Several Liability) : 
Penal Clause, — 

A means of strengthening the effects of the contract 124 

Two varieties of, namely, 

1. Simple 126 

2. Complex 126 

This penalty is a confirmation in two ways, namely, 

1. Inducing to performance ... . . 126 

2. Giving summary recovery of damages for breach 126 
Its relation to the principal contract, — 

Usually alternative ..... 126, 127 

Exceptionally cvmiulative ..... 126 

Consequences of act becoming impossible . . . 127 
Plus Petitio, — 

Effects of, ancient and modem ..... 70 

Private Penalty, 

This is the distinctive element in delicts . . . 129 
It belongs partly to Public, partly to Private Law . 130 
It appears only in the Bilateral Penal Action . . 129 
. Was a money-payment with the Bomans . . . 130 

Went to compensate the injured party, both when re- 
covered in Private Action, and when recovered in 
Public Prosecution ...... 130 

Modern Law of Private Penalties. They still survive 
in Actions for Libel, Breach of Promise of Marriage, 

&c 134 

Prosecution for deUct, — two varieties of, namely, 

1. By Private Action, 

2. By Public Prosecution .... 130, 131 
Initiative left to injured person ..... 131 



Bepresentation in Boman Law, — 

Exclusion of Bepresentation from old law ... 90 
Actions which served as a substitute for it . . . 89-91 
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Page 
Representatiorl in Eoman Law, coniirmed — 

Representation first admitted in the matter of Fossessio 92 

Subsequent stages of growth of Representation . . 92, 93 
State of Law of Representation in Justinian's time . 93 

Ultimately, universal admission of the principle of Re- 
presentation ....... 93 

Circumstances conducing to admission of principle of 

Representation . . . . . . . 94, 95 

Puchta denies that Representation was ever at any time 

admitted in Roman Law ..... 96 

Cases of Representation are to be distinguished from 

cases of Non-Representation .... 96 

Instances of third persons being interested in contract 

without medium of Representation 
Representation in Modern Law . 

Stipulatio, — 

Successive stages in growth of stipulatio 

Advantages of the Stipulatio 

Comparison of Stipulatio with Nudum Pactum 

The Stipulatio gone out of use in modern law 

Reasons for its disappearance 

Modem substitutes for the Stipulatio . 

Liebe's Theory of the Stipulatio, — 

Statement of that theory 

Criticism of that theory 



Yariae Causarum Figurae, — ...... 136 

Two Varieties of these, — namely, 

1. Voluntary Acts of Debtor, being at once Unila- 

teral and Legal . . . . . .135 

2. Events which are Involuntary on the part of 

Debtor ....... 135 

Varieties of Delict, — 

Three varieties of action indicate three varieties of 

delict ......... 129 

Three groups of delicts . . . . . 133, 134 

Twofold mode of Prosecution for Delict . . . 131 
See also, Private Penalty : 

„ Prosecution for Delict : 
Varieties of Obligation, — . . . . . . . 5-25 

First, or Principal Classification Twofold, namely, 

1. Civilis Obligatio . . . . / . . 6 

See also, Civilis Obligatio : 

2. Naturalis Obligatio 6 

See also, Naturalis Obligatio : 



• 


97 


• 


98 




. 7,115 




116 




117, 118 




120 




120, 121 




121, 122 




122, 123 




123, 124 



150 Index of Principal Matters. 

Page 
Varieties of Obligation, eontiwmd — 

Three occasions of this Twofold Classification, namely, 5-10 

1. Origin of Obligation . ' . . . . 6 

See also, Origin of Obligation : 

2. Capacity of Parties to Obligation . . . 7-9 

See also. Capacity of Parties to Obligation : 

3. Efficacy of Obligation 9, 10 

See also, Efficacy of Obligation : 
Second, or Secondary Classification Threefold, namely, 20-23 

1. Obligations that are efficacious both by civil 

and by Natural law ..... 20 

2. Obligations that are efficacious neither by civil 

nor by Natural Law ..... 20 

3. Obligations that are inefficacious either by civil 

or by Natural Law 20, 22 
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THE PRINCIPLES OF EQUITY. 

Intended for the use of Students and the profession. By Edmund H. T. Snell, 
of the Middle Temple, Barrister-at-Law. Second Edition by J. R. Griffith, 
of Lincoln's Inn, Barrister-at-Law. 

*^* Tfiis work has become a Standard Class-book both in England and abroad. 

" The author of this work was a young lawyer of very great promise, and we 
sincerely regret to find it stated in the preface to the second edition that he has 
died since the first edition was published. Taking notes is an art of itself ; 
to do it well shows a methodical mind, and a strong faculty of appreciation. 
The lectures of Mr. Birkbeck probably bear the ordeal of reproduction better 
than any other lectures on law of whicn we have any knowledge. He is a more 
scientific lawyer than Mr. Smith, whose manual has been so largely used by 
law students, and naturally, therefore, 'Snell*s Equity' must be more useful 
than Smith's Manual. With respect to this edition, we have only to observe 
that Mr. Griffith has edited his author's work with great care, and has noted 
all the cases, whilst preserving the convenient form in which it originally 
appeared." — Law Times. 

^^ The book has the merit of being written in clear and intelligible language. 
It is admirably printed, and otherwise carries with it an attractive appear- 
ance.*' — Lmw Journal. 

^' Mr. Snell's volume, which we noticed favourably some four years ago on 
its first appearance, is a manual very well adapted for the use of students, oeing 
written ana arrangeid with discrimination and intelligence. Unhappily the author 
survived its publication but a short time. Mr. Griffith in preparing the second 
edition has, we think, carried out the work as the author would have wished it 
carried out, and has duly posted it up to the date of publication. The preface 
says — ' In preparing the second edition the editor has attempted, while fofiowing 
as far as possible the author's division of the subject, to bring it down to the 
present date, by reference to the more important changes efiected by subsequent 
statute or case Jaw, without, at the same time, expanding its size, or overloading 
its pages with cases. The whole book has been revised, and reference has been 
maae to the latest authorities.' Upon looking through the book we think that 
the performance comes up to what is here promised, and we have pleasure in 
stating our opinion that the work will continue to maintain th^ position it had 
already gained." — Solicitors'' Journal, 
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Comprising their Measure, the Mode in which they are Assessed and Reviewed, 
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D. Matsb, of the Inner Temple, Barrister-at-Law. Second Edition, by 
Lumley Smith, of the Inner Temple, Barrister-at-Law. 
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LANGDELL'S LEADING CASES ON SALES. 

A Selection of Cases on the Law of Sales of Personal Property. With 
References and Citations. By C. C. Lanodell, Dane Professor of Law in 
Harvard University. 



Royal Svo.j Vol. I., price 32«., cloth. 

A SELECTION OF CASES ON THE LAW 

OF CONTRACTS. 

With References and Citations. By C. C. Langdbll, Dane Professor of Law 
in Harvard University. 

" Law, considered as a science, consists of certain principles or doctrines . . . 
The shortest and best, if not the only way of mastering the doctrines effectually, 
is by studying the cases in which they are embodied.*' — Extract from Author m 
Preface. 

" Mr. Langdell has nmunaged the vast libraries of English, Scotch, Lrish, 
American, and even of French Law, in order that he might present their jewels 
to his pupils." — Law Journal. 

" The design of this work is both novel and good." — Solicitors* Journal. 



800. 1866. I2s. cloth. 

BRACTON AND HIS RELATION TO THE 

ROMAN LAW. 

A contribution to the History of the Roman Law in the Middle Ages. By 
Carl GUtebbock, Professor of Law in the University of Kcenigsberg. 
Translated by Brinton Coxe. 



In Svo.f price 5s. f cloth. 

THE LAW OF NEGLIGENCE. 

Illustrated by the Recent Decisions of the Courts of the United Kingdom and 

America. By Robert Campbell, Advocate of the Scotch Bar, 

and. of Lincoln's Inn» Barrister-at-Law. 

In this Essay, the Author reviews old principles in the light of recent;, decisions ; 
combining the point of view of the practitioner — noting the l&*$iai pfbase of 
judicial opinion ; with the attempt to digest and harmonize the law, ^ that 
(if possible) new decisions may seem to illustrate old and familiar prin- 
ciples, or that the extent and direction of the change introduced by each 
decision may be correctly estimated. 

** I would also refer to some ingenious remarks as to the misapplications of 
the term * gross negligence,* which are to be found in CampbelPs * Law of Neg- 
ligence,' p. 11." — Mr. Justice IVilles in the case of " Oppenheim v. White Lion 
Hotel Co.** 

'' We presume from this being styled the first of a series of practical Law 
Tracts, that Mr. Campbell is about to devote his attention to other subjects, 
which, from the success of his first attempt, we shall expect to see him elucidate 
considerably. If, however, be should ever find time to expand this tract on 
the Law of Negligence into a complete treatise, we shall expect to find it one 
of the most satisfactory text-books on English law." — Solicitors* Journal. 
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THE RULE OF THE LAW OF FIXTURES. 
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THE IiAW OF INJUKOTIONS. 
Just published, in two volumes, royal 8vo., price "jos., doth, 

THE LAW AND PRACTICE OF INJUNCTIONS. 

Embracing all the subjects in which Courts of Equity and Common Law have 
jurisdiction. By William Joyce, of Lincoln's Inn, Esq., Barrister-at-Law. 

"A -work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome ofiering to the 
profession ; and, doubtless, it will be well received 
and largely used, for it is as absolutely complete as 

it aims at being This work is, therefore, 

eminently a w<3» for the practitioner, being full of 
practical uti)||]p in every page, and every sentence, 

of it In conclusion, therefore, we have to 

congratulate the profession and the author — the 
profession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and — ^fame." — Law Magazine 
and Reznew. 

**Mr. Joyce has produced not a treatise but a 
• complete and compendious exposition of the law 
and practice of injunctions both in equity and com- 
mon law. We propose first to point out the main 
features of Mr. Joyce's work, and secondly, to 
sketch the order in which the contents are arranged. 
The chief feature, and, we may presume to say, the 
great merit in Mr. Joyce's work is that the propo- 
sitions, having been severally stated, are respec- 
tively substantiated by the cases by which Uiey 
were originated or have been supported. 

** Particular care appears to have been bestowed 
that no case in the English Courts of Equity where 
an injunction has formed any material portion of 
the relief asked- for should be omitted. Notice is 
also taken of the cases on injunctions in the House 
of Lords, in the Privy Council, and Irish Courts, 
with the Scotch cases of interdicts in the House of 
Lords, and of selected American cases. 



" Secondly, as to the order of arrangement which 
Mr. Joyce has adopted, he deals with injunctions 
under two division.s, viz. : * Injunctions to stay 
wrongful acts of a special Nature (not being Pro- 
ceedings in other Courts),* and ' Injunctions to stay 
Proceedings in Courts of Law and other Courts.* 
Under each of these divisions the chapters are 
headed Real Property (including Leaseholds), Per- 
sonal Property, Incidents of Property (Real and 



Personal), Persons and relating to Persons, Corpo- 
rations, Companies, Injunctions generally. Under 
the first there is also a chapter on Jurisdiction and 
a chapter on Ecclesiastical Matters, which latter 
deals admirably with the large power exercised by 
the Court of Chancery as to burial grounds, church- 
yards, ministers of chapels, trustees of chapels, &c. 

" Part III. is devoted to the practice of the 
Courts. Mr. Joyce, in ninety pages of his work, 
enters extensively into details as to evidence, filing 
the bill, service of the bill, forms of notices, of 
motions, of injunctions, interim orders, interlocutory 
injunctions, &c., &c. In fact, these pages contain 
an amount of valuable and technical matter 
nowhere else collected. 

** Part IV. may be termed a novelty, for there is 
no other work on Injunctions at Common Law. 
This part, besides containing the Acts of Parliament 
which give the Common Law judges the power of 
awarding injunctions, cites all the re[>orted cases 
on the subject at common law. 

*' From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability, has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions." — Law Journal. 

*' He does not attempt to go an inch beyond that 
for which he has express written authority ; he 
allows the cases to speak, and does nut speak for 
them. 

** The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes cited 160, whilst the 
index is, we think, the most elaborate we have ever 
seen— occupying nearly 200 pages. The work is 
probably entirely exhaustive.* — Law Times. 
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AN INDEX TO TEN THOUSAND FBBCEDKNTS. 



Just published, in royal 8vo., price 2&f., cloth lettered, 

mSX TO PRECEDENTS IN CONVEYANCING, 

AND TO 

COMMON AND COMMERCIAL FORMS. 

Arranged in Alphabetical order with Subdivisions of an Analytical Nature ; together 
with an Appendix containing an Abstract of the Stamp Act, 1870, with a Schedule 
of Duties ; the Regulations relative to, and the Stamp Duties payable on, Probates 
of Wills, Letters of Administration, Legacies, and Successions. By Walter 
Arthur Copinger, Esq., of the Middle Temple, Barrister-at-Law, Author of 
** The Law of Copyright in Works of Literature and Art." 

" To the compilers of the * numerous digests 
and indexes of and to works of law, statutes, and 
precedents, the mushroom growth of which too 
frequently redounds to the Toss of the editor or 



compiler, without any utility resulting to those for 
whose special advanta^^e such publications are 
nominally designed, the mgenious idea of an Index 
to Precedents in Conveyancing does not appear to 
have previously occurred. But Mr. Copinger has 
not only designed an Index which cannot fail to be 
of practical use, but has successfully elaborated the 
work designed by combining a perspicuous order 
of arrangement with a most exhaustive table of 
contents, and most copious references to precedents. 
The Index is arranged in alphabetical order, with 
subdivisions of an analytical nature, the latter being 
made throughout subservient to the former. 

"There is abundant choice of precedents given 
under the respective headings and sub-headings: 
for instance, there are thirteen references to different 
precedents for an agreement for an ordinary sale of 
freehold property, precedents of contracts for sale 
of freeholds, copyholds, leaseholds, mixed property, 
timber, and miscellaneous (being the analytical' 
subdivisions of the heading * Contract for Sale *)f 
numbering together no less than 119. There are 
1187 precedents referred to under the heading 
* Wills.' In toto there are 110 works referred to, 
and over xo,ooo precedents indexed, being forms 



not only of a modern character, but many belong- 
ing to earlier collections, and some framed under 
Acts of Parliament since repealed, and some virtually 
the effect of circumstances no longer necessitating 
a particular form of draft, which the author appears 
to us to have wisely thought proper to include 
where it has seemed to him that they may possibly 
prove of assistance to the conveyancer either as a 
precedent in connection widi other matters, or as 
a guide in constructing an assurance or instrument 
under the altered state of the law. Many a usdful 
phrase and paragraph may be suggested by or 
extracted from the drafts of earlier conveyancers, 
whose virtues of comprehensiveness and precision 
may well be imitated, while their besetting vices of 
unnecessary verbosity and unconscionable prolixity 
are advisedly shunned. 

" The abstracts of the new Stamp Act, of the 
old as well as present ad vcUoretn duties on con- 
veyances, and the stamp duties i>ayable on probates, 
successions, &c., though they are easily discover- 
able separately elsewhere, may perhaps be found 
convenient as annexed collectively in the Appendix. 

*' We cannot close this review of Mr. Copinger's 
publication better than with the apt quotation with 
which he inaugurates it : ' Knowledge is of two 
kinds ; we know a subject ourselves, or we know 
where we can find information upon it.' " — Law 
Journal, 



FBINCIFIiES OF EQUITY. 

Just published, in 8vo. (1872), price i8f., cloth, 

THE PRINCIPLES OF EQUITY. 

Intended for the Use of Students and the Profession. By Edmund H. T. Snell, of the 
Middle Temple, Barrister-at-Law. Second Edition by J. R. Griffith, of 
Lincoln's Inn, Barrister-at-Law. 



* « 



This Work has become a Standard Class-book both in England and abroad. 



** The author of this work was a young lawyer of 
very great promise, and we sincerely regret to find 
it stated in the preface to the second edition that 
he has died since the first edition was published. 
Taking notes is an art of itself ; to do it well shows 
a methodical mind, and a strong faculty of appre- 
ciation. The lectures of Mr. Birkbeck probably 
bear the ordeal of reproduction better than any 
other lectures on law of which we have any know- 
ledge. He is a more scientific lawyer than Mr. 
Smith, whose manual has been so largely used by 
law students, and naturally, therefore, ' Snell's 
Equity* must be more useful than Smith's Manual. 
With respect to this edition, we have only to observe 
that Mr. Griffith has edited his author's work with 
great care, and has noted all the cases, whilst pre- 
serving the convenient form in which it originally 
appeared." — Law Titnes. 

"The book has the merit of being written in 
clear and intelligible language. It is admirably 
printed, and otherwise carries with it an attractive 

-learance." — Law Journal, 



"Mr. Snell's volume, which we noticed favour- 
ably some four years ago on its first appearance, is 
a manual very well adapted for the use of students, 
bein^ written and arranged with discrimination 
and intelligence. Unhappily, the author survived 
its publication but a short time. Mr. Griffith in 
preparing the second edition has, we think, carried 
out the work as the author would have wished it 
carried out, and has duly posted it up to the date of 
publication. The preface says : — * In preparing the 
second edition the editor has attempted, while fol" 
lowing as far as psosible the author's division of the 
subject, to bring it down to the present date, by 
reference to the more important changes effisctwi by- 
subsequent statute or case law, without, at the 
same time, expanding its size, or overlostding its 
pages with cases. The whole book has been re=- 
vised, and reference has been made to the latest 
authorities.' Upon looking through the book we 
think that the performance comes up to what is here 
promised, and we have pleasure in stating our opinion 
that the work will continue to maintain the position 
it had already gained."— 6'<;/*£:/V^?rj' Journal. 
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THE LAW OF COPYBIOHT. 



In one volume, 8vo., price i&f., cloth lettered, 

THE LAW OF COPYRIGHT, 

In Works of Literature and Art; including that of the Drama, Music, Engraving,. 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Cop)night, with the Statutes relating thereto, 
and References to the English and American Decisions. By Walter Arthur 
COPINGER, of the Middle Temple, Barrister-at-Law. 



"A book that is certainly the most complete trea- 
tise upon the complex subject of copyright which 
has ever been published in England." — Athenaum. 

"A work much needed, and which he has done 
exceedingly well." — American Law Review. 

** Mr. Copingerin asinele volume, which includes 
a reprint of the Copyright Acts, gives us such an 
exposition of the law as will be useful to the 
lawyer, and also enable both authors and pub- 
lishers to understand their respective rights and 
avoid mistakes. . . . We make no question that 
Mr. Copinger's well-devised, well-written, and use- 
ful treatise will become a standard work." — Law 
y^mrnal. 



" The author appears to have paid great attention, 
and to have acquired a broad grasp of the subject, 
not only as a lawyer, but as a literary man. . . . 
The book is a thoroughly good one: there is 
scarcely a decision of any importance left un- 
noticed, and the law in its bearings is fairly and 
judiciously treated." — The Bookseller. 

"In conclusion we refer our readers to this 
capital book on Copyright. The reader will find 
in it citations on the latest cases bearing on the 
subject, chapters on International Copyright, and 
the best and newest opinions on the subject so very 
important to authors and to publishers." — The Pnh- 
lisker^ Circular, 
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Just published, in 8vo., price *js. 6^., cloth, 

AN ANALYSIS OF SAVIGNTS TREATISE ON OBLIGATIONS 

IN ROMAN LA W. 

By Archibald Brown, M. A. Edin. and Oxon and B.C.L. Oxon, of the Middle 

Temple, Barrister-at-Law. 

LAW OF FIXTURES. 



Nearly ready, in 8vo., price , 

THE RULE OF THE LA W OF FIXTURES. 

Second Edition, embracing references to English, Scotch, Irish, and American decisions* 
By Archibald Brown, M.A. Edin. and Oxon and B.C.L. Oxon, of the Middle 

Temple, Barrister-at-Law. 

FBOBATE, LEGACT» AND SUCCESSION DUTIES. 

Second Edition, in one thick volume, crown 8vo., price 2ar., cloth, 

THE PROBATE, LEGAOY, AND SUCCESSION DUTY ACTS. 

Comprising 36 Geo. IIL cap. 52 ; 45 Geo. III. cap. 28 ; 55 Geo. III. cap. 184 ; and 
16 & 17 Vict. cap. 51 ; with an Introduction, copious Notes and References to all 
the decided Cases in England, Scotland and Ireland, to Michaelmas Term 1870; 
together with an Appendix of Statutes, Forms, Tables of Duties, and a full Index. 
By Alfred Hanson, Esq., Comptroller of Legacy and Succession Duties. 

After an Introduction, which extends to 48 pages, 

able to verify it, accurate in the references which it 
makes to the volume before it. ... It will be 
seen from the review of it now given that this new 
work of Mr. Hanson's is, both from the position 
of its author, and from the principle of its^ con- 
struction, and from the accuracy of its execution, a 
work fitted in all respects to become a standard 
authority in respect of all the several kindred mat- 
ters of which it treats ; and for this reason we con- 
fidently anticipate for it an even greater popularity 
than the previous edition enjoyed." — Law Times. 

'* It is the only complete book upon a subject of 
great importance, but which does not come within 
the regular course of professional study, and there- 
fore requires to be read up when a case having 
reference to it comes into the solicitor's office. 

"Mr. Hanson is peculiarly qualified to be the 
adviser at such a time. Hence, a volume without 
a rival." — Law Times. 



*' The author proceeds in the main part or body 
of his work to set forth the several and successive 
Acts to which the title of his work applies, and he 
sets forth the said Acts in the order of their enact- 
ment, and with all the fulness of the original enact- 
ment ; and as he proceeds so setting forth the said 
Acts, he also ilhistrates each of them section by 
section in regular course, and he likewise adds the 
tables annexed to the Acts, and gives rules for 
facilitating the calculation of the duties payable 
imder the said several Acts. And in the appendix 
he sets forth in full the ni6re important sections of 
certain other Acts made in paribus maieriebus, 
which have been either partially repealed, or which 
were originally only partially applicable, or which 
have peculiar or exclusive reference to Scotland. 
Finally, the index, extending to thirty-seven pages, 
is both full in its details and perspicuous in its 
arrangement, and is also, so far as we have been 
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THE LAW OF DAMAGES. 

This day is published, in 8vo.^ Second Edition, price 2Ij., clotfi, 

k TREATISE ON THE LAW OF DAMAGES. 

Comprising their Measure, the Mode in which they are Assessed and Reviewed, the 
Practice of Granting New Trials, and the Law of Set-off. By John D. Mayne, 
of the Inner Temple, Barrister-at-Law. Second Edition, by Lumley Smith, of 
the Inner Temple, Barrister-at-Law. 

Contents : — Chap. I. Cases in which Damages may be recovered. — Chap. IT. i. Nominal Damages. 
3. General Principles in Actions ; on Contracts ; on Torts. 3. Remoteness of Damage ; Loss of Profits ; 
Costs of Actions. 4. Period for which Damages may be assessed. 5. Mitigation of Damages ; Set-off; 
Mutual Credit ; Equitable Set-off. — Chap. III. i. Damages limited by amount laid in the declaration. 

2. Liquidated Damages and Penalty. — Chap. IV. {Interest), i. At Common Law. 3. As Damages. 

3. By Statute.— Chap. V. {Contracts 0/ Sale). I. Contracts for Sale of Chattels : i. Actions for price of 
Goods received. 3. Actions for not accepting Goods ; Actions for not accepting Stock or Shares. 
3. Actions for not delivering Goods ; Actions for not replacing Stock. 4. Actions on Warranty. 
II. Contracts for Sale of Land : z. Actions for Refusal to Convey, s. Actions for not accepting Convey- 
an 3. Actions on Covenant for Title ; Actions on Covenant for Quiet Enjoyment : Actions on Covenant 
f > uither Assurance ; Actions on Covenant against Encumbrances ; Actions on Covenant to Renew.— 
Chap. VI. 1. Work and Labour. 3. Contracts of Hiring and Service.—- Chap. VII. Debt. — Chap. VIII. 
Bills of Exchange and Promissory Notes. — Chap. IX. {Ctmtracts relating to the Tenure of Land). 
X. Actions for Rent ; Use and Occupation ; Apportionment ; Holding Over. s. Actions on Covenant to 
repair. 3. Actions on Covenant to build ; Actions on Covenant to mine. 4. Covenant to pay Renewal 
Fine. 5. Covenant to Insure. 6. Covenant to pay Rates. 7. Covenant to deliver up Possession. 
8. Covenant not to Assign.— Chap. X. {Carriers). I. Actions by Carriers: i. For Freight. 2. For 
Breach of Contract to supply Cargo. II. Actions against Carriers: z. For Breach of Contract to Carry. 
3. For Loss or Injury to Goods. — Chap. XI. {.Contracts of Suretyship). I. Guaranties: z. Actions by 
Principal Creditor against Surety. 3. Actions by Surety against Principal Debtor. 3. Actions by Surety 
against Co-surety. II. Policies of Insurance : z. Life Insurance. 2. Fire Insurance. 3. Marine Izisu- 
ranee. III. General Average.— Chap. XII. z. Ejectment. 2. Writ of dower unde nihil habet. 3. Quare 
Impedit. 4. Action of Account — Chap. XIII. z. Trover. 3. Detinue. 3. Trespass to Goods. 4. Re- 
plevin, s. Illegal Distress. — Chap. XIV. t. Ibjury to Land. 2. Mesne Profits. 3. Injury to Easements. 
— Chap. XV. I. Malicious Prosecution. 2. False Imprisonment and Assault. 3. Personal Injury caused 
by Negligence. 4. Actions against Sheriff. 5. Actions against Attorney. 6. Actions against Witness. 
7. Defamation. 8. Breach of Promise of Marriage. 9. Seduction, zo. Adultery. — Chap. XVI. z. Actions 
by Executors; Actions against Executors. 2. By Trustees in Bankruptcy. 3. By Principal against 
Agent. — Chap. XVII. Pleading Special Damage. — Chap. XVIII. {Assessment of Damages). I. Actions 
against a single Defendant : z. Judgment by Confession ; Reference to the Master ; Writ of Enquiry. 
2. Judgment by Default. 3. Judgment on Demurrer. 4. Several Counts on one Cause of Action. 
5. Several Claims, where some are bad. 6. Misjoinder of Counts. II. Actions against several Defendants : 
z. Where there is a Verdict against all. 2. Where some pay Money into Court. 3. When Judgment goes 
by Default, against all or some. 4. When they plead severally. 5. When some demur. 6. When there is 
a Verdict for some. III. When gieater Damages are given than are claimed. IV. Double and Treble 
Damages. V. When an omission by the Principal Jury may be supplied by a Writ of Inquiry. — 
Chap. jCIX. {Power of the Court or Judge in regard to Damages), z. Right to begin. 2. Directing 
the Jury- 3. Amending the Postea. 4. Increasing or Abridging the Damages. 5. New Trial. — 
Chap. XX. Assessment of Damages in the Court of Chancery. 

Royal 8vo., Vol. I., price 35 j., cloth, 

LANGDELL'8 LEADING CASES ON SALES. 

A Selection of Cases on the Law of Sales of Personal Property. With References and 
Citations. By C. C. Langdell, Dane Professor of Law in Harvard University. 

Royal 8vo., Vol. I., price 32 j., cloth, 

A SELECTION OF OASES ON THE LAW OF OONTEAOTS. 

With References and Citations. By C C. Langdell, Dane Professor of Law in 
Harvard University. 

" Law, considered as a science, consists of certain principles or doctrines. . . The 
shortest and best, if not the only way of mastering the doctrines effectually, is by studying 
the cases in which they are embodied." — Extract from Author's Preface, 



** Mr. Langdell has rummaged the vast libraries 
of English, Scotch, Irish, American, and even of 
French Law, in order that he might present their 
jewels to his pupils."— ZaTw Journal. 



''The design of this work is both novel and 
ZO(A.**— Solicitors* Journal. 



In one volume, 8vo., 

MAGISTERIAL AND POLICE LAW. 

Being the Statute Law relating to the Jurisdiction and Duties* of Magistrates and the 
Police Authorities, illustrated with Notes and References to Decided Cases. 
By T. C. Martin and H. C. Greenwood, {^n the Press.) 
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In one volume, royal 8vo., price 30J., cloth lettered, 

GASES AND OPINIONS ON CONSTITUTIONAL LAW, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 

Collected and Digested from Official Documents and other Sources ; with Notes. By 
William Forsyth, M.A., Q.C., Standing Counsel to the Secretary of State in 
Council of India, Author of " Hortensius," " History of Trial by Jury," ** Life of 
Cicero," &c., late Fellow of Jrinity College, Cambridge. 



"We cannot but regard widi interest a book 
which, within moderate compass, presents us with 
the opinions or res^onsa of such lawyers and states- 
men as Somers, Holt, Hardwicke, Mansfield, and, 
to cpme down to our own day, Lyndhurst, Abinger, 
Denman, Cranworth, Campbell, St Leonards, 
Westbury, Chelmsford, Cockburn, Cairns, and the 
present L<)rd Chancellor Hatherley. At the end of 
each chapter of the 'Cases and Opinions,' Mr. 
Forsyth has added notes of his own, containing a 
most excellent summary of all the law bearing on 
that branch of his subject to which the * Opinions ' 
refer. . . . Our space precludes us from dwelling 
upon the contents of this work at any greater 
length, but we think we have said enough to show 
that it is worthy of a place on the book-shelves of 
our statesmen, and all who take an interest in con- 
stitutional, or rather, national and colonial ques- 
tions."^ — The Contemporary Review. 

** Mr. Forsyth has largely and beneficially added 
to our legal stores. His work may be regarded as in 
some sense a continuation of * Chalmers's Opinions 
of Eminent Lawyers.' . . . The constitutional 
relations between England r<.nd her colonies are 
becoming every day of more importance. The 
work of Mr. Forsyth will do more to make these 
relations perfectly clear than any which has yet 
appeared. Henceforth it will be the standard work 
of reference in a variety of questions which are 
constantly presenting themselves for solution both 
here and in our colonies. . . . Questions of colonial 
law by no means occupy an exclusive share of the 
volume. . . . Among other questions on which 
• opinions * are given, and of which careful sum- 
maries and generalisations have been added' by 
Mr. Forsyth, are those relating to vice-admiralty 
jurisdiction and piracy ; the prerogatives of the 
Crown in relation to treasure trove, land in the 
colonies, mines, cession of territory, &c. ; the power 
of courts-martial, extra-territorial jurisdiction alle- 
giance, the lex loci and the lexforiy extradition, 
and appeals from the colonies. The volume bears 
marks of extreme care and regard to accuracy, and 
is in every respect a valuable contribution to consti- 
tutional law." — Law Magazine and Law Review, 



** Mr. Forsyth at the present juncture has done 
good service not only to his profession, but to all 
men who take any interest in public affairs, and we 
therefore hope that those for whom the book is 
esf>ecially intended will not be backward in giving 
to it that support which the industry and ability of 
its author, and the public spirit and enterprise of 
its publishers, so well deserve." — Canada Law 
Journal. 

" This one volume of 560 pages or thereabouts 
is a perfect storehouse of law not readily to be 
founa elsewhere, and the more useful because it is 
not abstract law, but the application of principles 
to particular cases. Mr. Forsyth's plan is that of 
classification. He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law. Thus, the first chapter is devoted to 
cases on the common law, and the law applicable to 
the colonies ; the second to the ecclesiastical law 
relating to the colonies ; the third to the powers 
and duties, civil and criminal liabilities, of governors 
of colonies ; the next to vice-admiralty jurisdiction 
and piracy ; the fifth to certain prerogatives of the 
Crown : such as lands in the colonies, grants, 
escheats, mines, treasure trove, royal fish, felon's 
goods, writ ne exeat regno, proclamation, cession 
of territory, and creation of courts of justice ; the 
sixth chapter contains opinions on martial law and 
courts-martial ; the seventh on extra-territorial juris- 
diction; the eighth on the lex loci and lex fori; 
the ninth on allegiance and aliens ; and then suc- 
cessively on extradition ; on appeals from the colo- 
nies ; on the revocation of charters ; on the Channel 
Islands ; on the nationality of a ship, and other 
matters relating to ships ; on the power of the 
Crown to grant exclusive rights of trade ; on writs 
of habeas corpus ; on certain i>oints relating to the 
criminal law ; and lastly, on miscellaneous subjects, 
such as the declaration of war before hostilities ; on 
the right of war, booty and prize, and on the grant 
of a marriage licence. . . . This is a book to be 
read, and therefore we recommend it not to all 
lawyers only, but to every law student. The 
editor's own notes are not the least valuable portion 
of the volume." — Law Times. 



CIiABKH ON EXTBADITION. 

> 

Second Edition, in i2mo. {In the Press), 

A TREATISE UPON THE LAW OF EXTRADITION. 

With the Conventions upon the subject existing between England and Foreign Nations, 
and the Cases decided thereon. By Edward Clarke, Esq., of Lincoln's Inn, 
Barrister-at-Law and Tancred Student. 



** Mr. Clarke has treated the whole question in 
an able and masterly manner. His style is clear 
and terse, without the slightest tincture of that 
technicality and pedantry which so often repel and 
disgust even the learned reader.* .... We 



congratulate Mr. Clarke ux)on having produced an 
excellent and useful book on an important and 
difficult subject, and we heartily commend it to the 
perusal of our. readers." — Solicitors* Journal. 
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In one thick volume, 8vo., price 32^., cloth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of 
the year 1868 ; together with an Appendix giving all Uie other material Acts 
relating to Railways, and the Standing Orders of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Inn, and 
John Shortt, of the Middle Temple, Barristers-at-Law. 



REVIEWS. 



"At the top of each left-hand page a^ given the 
Act and Section set out or commented upon below, 
while at the top of each right-hand page tlie subject 
of the section or notes is given. There are also 
marginal notes to the notes as well as to the Statutes. 
. . . . Altogether it is, considering the compli- 
cation of the subject, one of the easiest boo^s to find 
one's way about which we have ever come across. 
When we add to this, that the case re(«rences are 
usually given to several series of Reports^ that the 
type and paper are good, and the index an unusually 
full one, we have already said much in favour of the 
work. . . . We may instance a few branches of 
Railway Law upon which there have been recent 
decisions, which appear well and concisely given in 
the notes :-—Sci. fa. against Shareholders— Taxa- 
tion of Costs on Compensation inquiries — What 
Compensation is recoverable — Mines and the Right 
to Support — Radng of Railways, and Liability of 
Railway Companies as Carriers of Passengers, 
Passengers' Luggage, and Goods. The last subject 
is contained in a note on the Soth section of the 
Railway Clauses Act, which collects many cases 
illustrating the Law as to negligence generally, as 
weU as the negligence of Railway Companies. . . . 
We shall be glad to welcome a second edition ; on 
the whole, we have formed the opinion that this will 
be found a most useful book to the practitioner."— 
Solicitor^ Journal. 

** We can fairly say, that we never met a work 
carried out with more thoroughly conscientious 
care. For example, under the 89th section of the 
Railway Clauses Consolidation Act, 1845, we have 
a complete treatise relating to the liability of Com- 
panies as earners of passengers . . . This is 
followed by a comprehensive dissertation on the 
liability of Companies in respect of passengers' 
luggage, and the very important question of the 



liability of Companies as carriers of goods. . . . 
Looking at the book in its entirety, and looking at 
the extraordinary fulness of a well-arranged index, 
we can have no hesitation in giving to the authors 
the highest commendation in our power. The work 
was one which was very much wanted, and the 
want has been supplied in a manner which must 
give the book a most extensive sale. The typo- 
graphy and binding are both admirable."— Zaw 
Times. 

''The title of this book is the best possible 
explanation of its contents. Here we have all the 
statutes affecdng Railway Companies, with the 
standing orders of Parliament, in a volume exqui- 
sitely printed, and of most convenient size and 
form. We have also, what in effect to theprac- 
tidoner is a complete manual of reference of aU the 
decided cases on Railway Law, together with an 
index of so copious and accurate a nature, as to 
render the discovery of every section and every 
authority easy in the highest degree. . . . We find 
pages of authorities on ' transfer of shares,' ' calls,' 
'forfeiture of shares,' *j«. ^.,* 'Lloyd's bonds,' 
' contracts by companies,' and * dividends.' Then 
comes a mass of matter reladng to the voluntary 
and compulsory acquisition of lands by Railway 
Companies, while the ' compensation ' cases stretch 
over some fifty pages. So also under the third 
statute, there are a dozen pages on the powen and 
duties of Railway Companies in the construction of 
their works, while the liability of the Companies as 
carriers of passengers and goods is also elucidated 
in the most elaborate style. The ' Rating of Rail- 
ways ' adds several pages of authorities. • . • W* 
believe that we have said enough to show that this 
book will prove to be of pre-eminent value to prac- 
titioners, both before Parliamentary committees and 
in the Courts of Law and Equity." — Law Journal, 



LIiOYD ON COMPENSATION FOB IiANDS, HOUSES, &:o. 

Second Edition (1870) in 8vo., price i6j., cloth, 

THE LAW OF COMPENSATION 

Under the Lands Clauses, Railways Clauses Consolidation and Metropolitan Acts, &c, 
with a full Collection of Forms and Precedents. Second Edition (much enlarged). 
By Eyre Lloyd, of the Inner Temple, Barrister-at-Law. 



" Few branches of the law lying within so small 
a compass affect so many and such important in- 
terests as that which gives compensation for lands 
compulsorily taken for the purpose of public im- 
provement, or private enterpnse for a public benefit, 
and for injuries done to other private properties by 
the construction of the necessary works. The 
cases decided upon the questions that arise for 
solution in the application of this law are very 
numerous, and many of them very difficult ; and a 
collection of them well arranged, with the principles 
they determine clearly stated appended to the 



statute, could not fail to be cordially welcomed by 
all concerned in properties they affected, whether 
lawyers or land valuers. It is not therefore sur- 
prising that Mr. Lloyd's admirable treatise, ex- 
haustive as it is, should have passed so rapidly into 
a second edition. But short as is the time since it 
made its first appearance, it has sufficed to produce 
quite a crop of new decisions, all of which have 
been carefully noted up. The volume contains also 
a valuable collection of practical precedents."-^ 
Law Times. 
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In a handy volume, crown 8vo., price loj-. 6^., cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Edwyn 
Jones, Esq., of Gray's Inn, Barrister-at-Law. 



" This book will be of infinite service to lawyers 
practising in the maritime law courts and to those 
engaged in shipping. It is rendered more valuable, 
becaus6 heretofore books treating on the law of 
salvage have been by no means numerous, and 
what few have been published contain compara- 
tively little information, and that of an unsatis- 
factory nature ; besides which, they are rapidly 
becoming obsolete, as the law has been considerably 
altered, and jurisdiction to try salvage cases given 
to inferior courts. Mr. Jones's book, however, 
takes cognisance of all the changes which have 
taken place, and very clearly and succinctly states 
what the law is at present in all its various ramifi- 
cations, and he defines what constitutes legal 
grounds upon which a claim for salvage can be 
made, and under what circumstances salvors are 
justified in claiming. This is more difficult than 
might be imagined, for the law courts sometimes 
draw very fine distinctions. It is not too much to 
say, however, that Mr. Jones's explanations are 
all-sufficient, and that those who have a doubt about 
the justness and legality of their causes would do 
well to consult his book before taking action. He 
illustrates his statements by innumerable references 
to cases which have been decided. ^ He conveys 
much valuable information as to the jurisdiction of 
tile various law courts, and directs to which different 
classes of cases should be carried. In short, Mr. 
Jones's book is a complete guide, and is full of 



information upon all phases of the subject, tersely 
and clearly written. It will be quite as useful to, 
as it is as much needed by, the American lawyer as 
the English, because the salvage laws of America 
and England are much alike, and Mr. Jones makes 
constant reference to American authorities. The 
book is all the more welcome because the subject 
ui)on which it treats is but little understood except 
by a favoured few. Now, however, if interested 
people remain ignorant it is their own fault. 
Mr. Jones has treated a very complicated and 
difficult subject in a simple and concise manner, 
and his success is commensurate with his simplicity 
of style." — Liverpool yournal of Commerce. 

" An admirable treatise on an important branch 
of jurisprudence is compiled by Mr. Edwyn Jones, 
of Gray's Inn, Barrister-at-Law, who, in a compact 
volume, gives us a very comprehensive statement of 
'The Lawof Salvage, as administered in the Hip;h 
Court of Admiralty and the County Courts ; with 
the principal authorities, English and American, 
brought down to the present time, and an Appen- 
dix containing statutes, forms, tables of fees, &c. 
Mr. Jones has consulted a wide range of cases, 
and systematised with much skill and clearness the 
leading principles deducible from numerous judg- 
ments and precedents, both here and in the United 
States. His work is likely to become a text-book 
on the law in question." — Daily News. 



In 8vo., price i6j., cloth, 

[E OHAEITABLE TRUSTS ACTS, 1853, 1855, I861 

THE OHAMTY 00MMI8SI0NEEB JUHSDIOTIOir AOT, 1862; 
THE EOMAN OATHOLIO OHAEITIEB AOTS : 



Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time, Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 

By Hugh Cooke and R. G. Harwood, of the Charity Commission. 



" Charities are so numerous, so many persons are 
direcdy or indirectly interested in them, thev are so 
much abused, and there is such a growing desire to 
rectify those abuses and to call in the aid of the 
commissioners for a more beneficial application of 
their funds, that we are not surprised to receive a 
second edition of a collection of all the statutes that 
regulate them, admirably annotated by two such 
competent editors as Messrs. Cooke and Harwood, 
whose official experience peculiarly qualifies them 
for the task. 

** It does not profess to be more than a convenient 



collection of the statutes upon the subject — there is 
no attempt to produce a treatise. 

*' The editors place in the hands of the Profession 
that which, after all, the Profession most needs — the 
ipsissima verba of the law itself, with the judicial 
interpretations that have been put upon it, andf, where 
the courts have not decided, the construction of it 
by minds who are compelled to make it a daily study, 
and a very copious index. This is the useful work 
now before us, and it has worthily won the favour 
with which it has been received." — Law Times. 
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In one volume, demy 8vo., price los. 6d., cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, AND DELIVERY. 

Bv JOHN HOUSTON, 

OP THB BlIDDLS TBMPLB, ESQ., BARSISTER«AT-LAW. 



"We feci that we are giving Mr. Houston no 
smaQ praise as a writer on law, when we say that 
he has come fully up to our idea of a clear narrator 
and methodical commentator ; and that it is im- 
possible to read his book and not discover that clear 
sequence from topic to topic, and paragraph to 
paragraph, which is invariably the result of a 
well-digested^ analysis of his subject. He lays 
down proposition after proposition with a natuxal 
succession, connecting them by the similarity of 
principle or resemblance in the facts, but pointing 
out, as he goes along, wherever a principle is varied 
or not applied, according to the changing aspect of 
each case. In almost every paragraph or fresh 
principle or proiiosition, he adopts the safe and 
useful course of giving the case which is the autho- 
rity, and extracting the very pith and marrow of 
the judgment— the reasons why a principle pre- 
vioirely laid down, and fully recognised, governed, 
or did not govern, the case under discussion. 

'* One of the most important fimctions of a law 
writer is to give good and faithful definition?. 



Mr. Houston seems very accurate, full, and clear 
in his definitions. 

" On the whole, therefore, we have no heatatioa 
in saying, that we think Mr. Houston's book will 
be a very useful accession to the library of either 
the merchant or the lawyer." — SolicUor^'^OKmal. 

*' It is intended for the edification and use of 
bodi lawyers and merchants, and it is so carefully 
executed, and the points of law are so^ deariy and 
amply expressed, and yet so simply withal, that it 
seems fidly able to supply to the lawyer that accu- 
rate information of the fact and critical treatment 
of the principle which he looks for in a really useful 
text-b(x>k, and at the same time to enable a mer- 
chant to gain sufficient acquaintance with the law 
upon the subject, to render himself fully competent 
to deal with the ordinary emergencies of trade. 

** We have, indeed, met with few works whidi so 
successfully surmount the difficulties in the way of 
this arduous undertaking as the one before us ; for 
the language is well chosen, it is exhaustive of the 
law, and is systematised with great method." — 
A-merican Lam Reviem. 



In 8vo., price 2ij., doth, 

A TREATISE ON THE COMPANIES ACT, 1862 ; 

With Special Reference to Winding-up, for the purposes of Reconstruction or Amal- 
gamation ; with Orders, Forms, and Precedents. Together with a Supplement^ 
containing the Companies Act, 1867, with Notes, and a Digest of Additional 
Cases. By G. Lathom Browne, of the Middle Temple, Barrister-at-Law. 

"This work is exceedingly well done; and \& 
just such a one as solicitors, directors, officos^, 
shareholders, and creditors of joint-stock companies 
ought to possess for the guidance and govemuKnt 
of their conduct in regard to their intnests^, duties, 
or obligations in the company with which ^ey may 
be connected." — Money Market Review, 



" Perspicuous statement and felicity of arrange- 
ment characterise the work throughout. . . . From 
his experience as a liquidator and a director, our 
author has been able to offer a work of a very 
practical nature, and at the same time of value to 
the profes5ion."— ZiRV Magazine* 



In 8vo., cloth limp, price 2J. 6^., 

A MANUAL OF THE COMPANIES ACT, 1867; 

With Forms of Proceedings and a Digest of Decisions on the Companies Act, 1862, 
during the year 1867. By G. Lathom Browne, of the Middle Temple, Banister- 
at-Law. 

Second Edition, in 8vo. (928 pages), price 40f., doth, 

THE COMMON LAW PROCEDURE ACT, 

And other Acts relating to the Practice of the Superior Courts of Common Law, and the 
Rules of Court in Canada. By Robert A. Harrison, Q.C, D.C.L. 

FIRST EDITION. . 

the most complete edition which we have seen of 
these important Acts of Parliament." — Jurist. 

** It is but justice to say that no pains have been 
spared to make the notes useful and practicable as 
possible, and that the annotator appears thoroughly 
to understand his text, and to be remaxkaUy weQ 
up in the laws of the mother country.*' — Solicitar^ 
youmal. 



REVIEWS OF 

" These are the Acts which have revolutionised 
the law of Upper Canada, after their prc^enitors 
had exercised a like radical influence in the old 
country. They are, in effect, an amalgamation of 
our Procedure Acts of 1852 and 1854, together with 
an Act applying them in a great measure to the 
county courts of Canada. The work is therefore 
almost as useful to the English as the Canadian 
lawyer, and is not only the most recent but by far 
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In a neat Pocket Volume, price loj., 

THE BANKEUPTOT ACT, 1869; 

THE DEBTORS ACT, 1869; 

THE INSOLVENT DEBTORS and BANEBUFTGT BEFEAL ACT, 1869 ; 

Together with the General Rules and Orders in Bankruptcy and at Common Law. With 
Notes, References, and a very Copious Index. By Henry Philip Roche, Esq., 
of Lincoln's Inn, and William Hazlitt, Esq., of the Middle Temple, Barristers- 
at-Law, and Registrars of the Court of Bankruptcy. 



REVI EW8. 



** Messrs. Stevens and Haynes publish *The 
Bankruptcy Act, 1869,' *The Debtors Act, 1869,* 
and *The Insolvent Debtors and Bankruptcy Re- 
peal Act, 1869,* the work of Henry Philip Roche 
and W. Hazlitt, Esqs., Barristers-at-Law. As might 
be expected from gentlemen who are Registrars of 
the Court of Bankruptcy, the volume is very com- 
plete and plain. It is stated in the preface to have 
been prepared more especially for the use of the 
profession, creditors, trustees, and others who may 
be employed in the administration of the new sys- 
tem, by whom it will doubtless be found of the 
highest utility." — Daily News. 

** The names on the title-^ge, of Henry Philip 
Roche and William Hazlitt, Registrars of the Court 
of Bankruptcy, make it almost superfluous in us 
to recommend their book on* The New Law of 
Bankruptcy.' It contains the three Acts of 1869— 
Bankruptcy, Debtors and Insolvent Debtors, and 
Bankruptcy Repeal; with the general rules and 
orders m bankruptcy at common law and in the 
county courts. The value of the handbook is en- 
hanced by notes and a copious index ; and it would 
be difficult to desire a more convenient and com- 
pendious presentment of all that can be needed to 
guide those who may, in any capacity, have to ad- 
minister the new law.'* — Daily Telegraph. 

** To those who wish to have a copy of the new 
Acts, and of the Rules and Forms, under one cover 
and in a convenient form, together with an index. 



The index is 



we can recommend this book. . . 
very good.** ^Solicitors' Journal. 

*' This book is a reprint in a commodious form 
and excellent type of the several Acts, Rules, 
Orders, and Forms above enumerated. The Bank- 
ruptcy Act is accompanied by some notes, chiefly 
in comparison of the old law and the decisions 
under it. The index seems to deserve the appel- 
lation of *very copious.' " — Law Journal. 

The Law Journal in a recent comment remarks : 
" In the present state of bankruptcy law, a copious 
index to the new provisions is much tnore useful 
than any attempt at a statement of the effect of 
those provisions^* 

" The passing of the new Bankruptcy Act has 
naturally occasioned the issue of many works ex- 
planatory of its provisions and objects, but amongst 
such few will be more likely to command the atten- 
tion of all classes than this work from the pen of 
two registrars of the Court of Bankruptcy. Having 
given in full the Bankruptcy Act, 1869, the Bank- 
ruptcy Repeal and Insolvent Court Act, 1869, and 
the Debtors Act, 1869, the compilers proceed to 
give particulars of the various forms used in bank- 
niptcy cases, with information as to attorney's 
costs, scale of fees, &c. The rules, orders, and 
forms of the County Courts follow ; and an index 
of singular completeness, extending over more than 
fifty pages, renders the work of reference to any 
part of the book most easy." — City Press. 



Fifty pages of Roche and Hazlitt'' s book are devoted to a most elaborate and exhatistvve 

Index to the New Acts and Orders. 

In medium 8vo., price icxf., cloth, 

SALAMAN ON LIQUIDATION AND COMPOSITION WITH 

CBEDITOBS : 

A Practical Treatise on Liquidation by Arrangement and Composition with Creditors, 
under the Bankruptcy Act, 1869, comprising the Practice of the Office for the 
Registration of Arrangement Proceedings, as to Receivers, Injunctions, Meetings, 
Forms, Bills of Costs, Sections of the Acts, the Rules of 1870, and the New Rules 
of 187 1, with Index. By Joseph Seymour Salaman, Solicitor. 



A TBEATISE ON THE VALIDITY OF VEBBAL AGREEMENTS, 

As affected by the Legislative Enactments in England and the United States, commonly 
called the Statute of Frauds ; including also the effect of Partial and Complete 
Performance and the sufficiency of the Writing in Cases where Verbal Agreements 
are not valid ; together with other kindred matters ; to which are prefixed transcripts 
of the various Statutes on the subject now in force in both Countries. 

By Montgomery H. Throop. Vol. L, royal 8vo. 1870. Price 35^., cloth. 

Vol. II. is in the Press. 
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i2mo. (iS66), price lor. 6d., cloth, 

A TREATISE ON THE GAME LAWS OF ENGLAND AND WA! 

Including Introduction, Statutes, Explanatory Notes, Cases, and Index. Bj 
Locke, Esq., M.P., Q.C., Recorder of Brighton. The Fifth Edition, ir 
are introduced the GAME LAWS of SCOTLAND and IRELANI 
GiLMORE Evans, Esq., of the Inner Temple, Barrister-at-Law. 



"It is only necessary .to run the eye over the 
titles of these Acts to see how difficult it would be 
for th^ lawyer or sportsman to attempt to discover 
the law applicable to a particular case, without the 

aid of such a collection as the present 

Besides the recent legislation, there have been 
some important cases argued lately upon that well- 
worn old subject, the common law of game. For 
an account of these cases the reader cannot do 
better than to have recourse to the interesting intro- 



duction to this collection of Statutes. ' 
will fuid a quaint store of historical and 

search It is only necessary 

that the learned and careful editor of thi 
has added to the original work the game 
Scotland and Ireland. These are little lik 
of general use to the English practitioner, 
render the work complete, and facilitate 
parison of the laws relating respectively to l 
kingdoms."^SoluHiors* Journal, 



In royal 8vo. (1867), price lor. 6^., cloth, 

THE PRACTICE IN EQUITY BY WAY OF REVIVO 

AND SUPPLEMENT. 

With Forms of Orders and Appendix of Bills. 
By LOFTUS Leigh Pemberton, Esq., of the Chancery Registrar's Office. 



** Mr. Pemberton has, with great care, brought 
together and classified all these conflicting cases, 
and has, as far as may be, deduced principles which 



will probably be api^ied to future cases. 
ciior^ journal. 



In 8vo. (1847), price 14^., cloth, 

GREEN LEAF'S EXAMINATION OF THE TESTIMONY i 

THE EVANGELISTS 

By the Rules of Evidence administered in Courts of Law ; with the Harmony 
Four Gospels, arranged in four parallel columns, and a S)mopsis of their Coi 
To which is added, M. Dupin's Refutation of Joseph Salvador's ' 
AND Condemnation of Our Saviour. Translated from the Fren 
Dr. Pickering. 

BEPOETS OP THE DEOISIONS OP THE JUDGES FOE THE TEIA] 
ELECTION PETITIONS Hf ENGLAND AND lEELAND. 

Pursuant to the Parliamentary Elections Act, 1868. 

By Edward Loughlin O'M alley, Esq., and Henry Hardcastle, Esq., 

Barristers-at-Law. 

Volume I., in Three Parts, royal 8vo., sewed, price 30J., and Volume II., Part ] 

price 25. 6d, 

In 8vo., price u., sewed, 

LLOYD'S BONDS: 

THEIR NATURE AND USES. 
By Henry Jefferd Tarrant, of the Middle Temple, Barrister-at-Law. 
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11 



8vo. 1866. I2J., cloth, 



^i' 



Bt 



BR ACTON AND HIS RELATION TO THE ROMAN LAW. 



^ contribution to the History of the Roman Law in the Middle Ages. By Carl 

VT 

GuTERBOCK, Professor of Law in the University of Koenigsberg. Translated by 
Brinton Coxe. 



r 



In 280 pages, 8vo., price lar. 6</., cloth lettered, 
A REPORT OF THE CASE OF 



^HE QUEEN V. 6URNEY AND OTHERS. IN THE COURT OF 

QUEEN'S BENCH: 

. ( The Summing-up Revised by the Lord Chief Justice,) 

With an Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity, applicable to it ; or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Esq., Baxrister-at-Law. 



** It will probably be a very long time before the 
prosecution of the Overend and Gumey directors is 
K>rgotten. iPossibly years may elapse before its 
^ent influence ceases to be regarde^l. However 
Pl-judeed the prosecution, and however miserable 
Its failure, there can be no doubt that it was a 
iuitural product of the state of our commerce. Con- 

Eiently it remains as an example, and a legal 
edent of considerable value. It involved the 
ensely important question where innocent mis- 
representation ends, and where fraudulent misrepre- 
sentation begins. 

t ** All who perused the report of this case in the 
columns of the TimeSy must have observed the 
remarkable fulness and accuracy with which that 
4uty was discharged, and nothing could be more 
Ibatural than that the reporter should publish a 
separate report in book form. This has been done, 
and Mr. Finlason introduces the report by one 
hundred pages of dissertation on the general law. 
pTo this we shall proceed to refer, simply remarking 
r>efore doing so, that the charge to the jury has 
I ien carefully revised by the Lord Chief Justice." 
— X^aw Times. 



"The Overend Gumey prosecution involved in- 
terests quite important and permanent enough to 
call for the publication of a record of that cause 
cilhbre in an enduring form. Mr. Finlason, well 
known as a learned writer on constitutional law, as 
the editor of Reeves' History and of the " Crown 
and Nisi Prius Reports," has taken the task in 
hand. A Report of the Case of the Queen v. Gumey 
and Others in the Court of Queen's Bench (Stevens 
and Hajmes) has an additional value because the 
summing up has been revised by Lord Chief Justice 
Cockbum himself. This charge to the jury was a 
masterpiece of its kind — unsurpassed for clear ex- 
position of complicated principles and precedents of 
hiw, for keen analysis of the facts, and for a grave 
and dignified eloquence befitting the greatness of the 
occasion. For this reason alone many will be well 

{)leased to possess in this volume an accurate and 
asting record of so important a legal statement, but 
there is much more in the book besides that has 
considerable value. Probably the speeches of coun- 
sel and the evidence will in process of time lose 
much of their worth and interest, , but Mr. Finlason's 
admirable introductory resumi of the law as it 
stands, and his analytical survey of the case, will 
always be instructive." — Echo. 



In i2mo., price iQr. 6t/., 

VAN DER KEESEL (D. G.) SELECT THESES ON THE UWS 

OF HOLLAND AND ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and intended 
to supply certain defects therein, and to determine some of the more celebrated 
Controversies on the Law of Holland. Translated by C. A. Lorenz, of Lincoln's 
Inn, Barrister-at-Law. Second Edition, with a Biographical Notice of the Author 
by Professor J. De Wal, of Leyden. 
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STEVENS & HAYNES* LAW CATAIiOGUE, 1872. 



In i2ino. (300 pp.), price 2j., cloth lettered, 

A CATALOGUE OF LAW BOOKS, 

Including all the Reports in England, Scotland, and Ireland. With an Addenda to 

January, 1872. 
By H. G. Stevens and R. W. Haynes, Law Booksellers and Publishers. 



*• Messrs. Stevens and Haynes, the well-known 
Law Publishers, have just issued a new Catalogue 
of Modern Law Kooks. The book, though not 
absolutely exhaustive, appears to contain the names 
and dates of the vast majority of law books of 
authority, together with, in a great many instances, 
that most important addition — ^the price. The works 
are catalogued hy the authors' names, but there is 
a most excellent index of subjects, after the fashion 
of the index attached to the catalogue of Lincoln's 
Inn Library. There is also some very useful 
addenda, such as the table of reports (p. x.), and the 
list of references (p. xxviii.), wnich will frequently 
be found of great service in assisting a search for 



an authority, or in enabling the reader to detemiioe 
d priori whether the authority will be likely to 
repay such a search or not. Altogether it is a very 
serviceable book for the purposes for which such 
books are needed, which are of an unobtrusive 
order, but not therefore to be overlooked." — Saiici' 
tors* Journal. 

** Stevens and Haynes* Catalogue <^ Law Books 
alphabetically arranges all important books . and 
reports, and those who contemplate laying the 
foundation of a library, or completing one half- 
formed, will do well to consult this comprehensive 
catalogue."— Z,tfw Times. 



In 8vo., price 5J., cloth, 

THE LAW OF NEGLIGENCE, 

Illustrated by the Recent Decisions of the Courts of the United Kingdom and America. 

By Robert Campbell, Advocate of the Scotch Bar, and of Lincoln's Inn, 

Barrister-at-Law. 

In this Essay, the Author reviews old principles in the light of recent decisions ; combining 
the point of view of the practitioner — noting the latest phase of judicial opinion ; 
with the attempt to digest and harmonize the law, so that (if possible) new decisions 
may seem to illustrate old and familiar principles, or that the extent and direction 
of the change introduced by each decision may be correctly estimated. 



** I would also refer to some ingenious remarks 
as to the misapplication of the term 'gross neg- 
ligence* which are to be found in Campbell's Law 
of Negligence, p. ii." — Mr. Justice Willes in the 
case of *^Oppenheim v. White Lion Hotel Co.'' 

** We presume from this being styled the first of 
a series of practical Law Tracts, that Mr. Campbell 



is about to devote his attention to other subjects, 
which, from the success of his first attempt, we 
shall expect to see him elucidate considerably. If, 
however, he should ever find time to expand this 
tract on the Law of Negligence into a complete 
treatise, we shall expect to find it one of the most 
satisfactory text-books on English law." — Solicitors^ 
Journal. 



In 8vo., price 7j. 6d,, cloth, 

THE Hf STORY OF THE LAW OF TENURES OF LAND IN 

ENGLAND AND IRELAND. 

By W. F. FiNLASON, Esq., of the Middle Temple, Barrister-at-Law. 

" Mr. W. F. Finlason has done good service in Confining himself to the facts of legal history, he 
publbhing a concise, well-written history of the law has collected and presented, in an admirably com- 
of tenures of land in England and Ireland, with pact form, all the really useful information it con- 
particular reference to inheritable tenancy, lease- tains." — Observer. 
hold tenure, tenancy at will, and tenant right. 

In preparation, and will be published shortly after the passing of the Act, 

THE MERCHANT SHIPPING CODE; 

With Copious Annotations and Observations Explanatory of the Provisions and Working 
of the Code, together with a full and comprehensive Index. By Thomas Gray, 
Esq., Assistant Secretary, Marine Department, Board of Trade ; and Courtenay 
P. Ilbert, Esq.. of Lincoln's Inn, Barrister-at-Law. 
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BEIiliEWE'S CASES, T. BICHABD U. 

> 

In one handsome volume, 8vo., 3/. 3J., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembl' hors les abridgments de Statham, Fitzherbert, et Brooke. Per 
Richard Bellewe, de Lincolns Inne. 1585. Reprinted from the Original 
Edition. 
(Being Volume L of SteveTis and Haynes^ Series of Reprints of the Early Reporters,) 



** We have here a faC'SimiU edition of Bellevire, 
and it is really the most beautiful and admirable 
reprint that has appeared at any time. It is a 
perfect eem of antique printing, and forms a most 
interesting monument of our early legal history. 
It belongs to the same class of works as the Year 
EU>ok of JBUiward I. and other similar works whic^ 
have been printed in our own time under the 
auspices of the Master of the Rolls : but is far 
superior to any of them, and is in thb respect 
highly creditable to the spirit and enterprise of 
private publishers. The work is an important link 
in our Ie«:al history ; there are no year books of the 
reign of Richard 11., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact a 
collection of cases of the reign of Richard II., 
arranged according to their subjects in alphabetical 
order. It is, therefore, one of the most intelligible 
and interesting legal memorials of the Middle Ages. 
The publishers say, ' The numerous inquiries for 
" Bellewe's Cases," the rarity of the book, and the 
exorbitant price which copies have realised, led us 



to believe that a reprint would be acceptable to 
members of the legal profession, and to librarians 
who desire to possess a complete and perfect series 
of English law reports.' 

" And we may add that it is a book which ought 
to be in the library of every scholar, or student of 
history, for it contains in a convenient and intelli- 
gible form a complete epitome of the whole body of 
our mediaeval laws and constitutions, which will be 
of great use as illustrating the history of the age ; 
and those who cannot be expected to possess the 
year books at large, may be expected to possess this 
valuable little work, which will supply any ordinary 
scholar or student with sufficient and most interest- 
ing information as to our laws and usages in the 
Middle Ages. Moreover, as the book is printed.^zc- 
sintile — although in clear and luminous type— widi 
all the ancient abbreviations, it will afford a valuable 
introduction to our ancient records, and in that 
view it will be of use to those who have occasion to 
consult them and require familiarity with ancient 
contractions. Every one knows how much the 
value of these ancient records is now appreciated ; 
such works as these form, in fact, the most valuable 
memorials of pur early history." — Law Times. 



OHOYCE CASES nST CHANCERY. 

In one handsome volume, 8vo., price 2/. 2j., calf antique, 

THE PRACTICE OF THE HIGH COURT OF CHANCERY. 

With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Releif hath been there had, and where denyed. 

(Being Volume II. of Stevens and Hayne^ Series of Reprints of the Early Reporters,) 

CUNNINGHAM'S REPORTS. 

In one handsome volume, 8vo., price 3/. 3^., calf antique, 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II. ; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third Edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. 

{Being Vol. Ill, of Stevens attd Haynes^ Series of Reprints of the Early Reporters^ 



. 



In 8vo., price 3/. 3^., calf antique, 

SIR G. COOKE'S REPORTS AND CASES OF PRACTICE IN 

THE COURT OF COMMON PLEAS 
In the Beigns of Queen Anne, and Kings George I. and U. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
Townsend Bucknill, of the Inner Temple, Barrister-at-Law. 

•,• This forms the Fourth Volume of Stevens and Haynes^ Series of Reprints of the Early Reporters. 

Other Volumes are in Progress. 
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AMERICAN LAW WORKS 



IMPORTED BY 



STEVENS AND HAYNES. 



Abbott's (B. V. & A.) Digest of the 

UNITED STATES REPORTS and ACTS 
of CONGRESS to MAY, 1872, 5 vols., royal 
8vo. gi., bound. 

Angell's Treatise on Iiimitations of 

ACTIONS at LAW. Fifth Edition. Royal 
8vo. 1869. 31J. 6d., cloth. 

Bigelow*s Overruled Csubbb, A 

CoHectioB of Cases Overruled, Reversed, 
Denied, Doubted, Qualified, Limited, and 
Explained. 8vo. 

Bishop on the Ija^r of Married 

WOMEN, avok. 

Bliss (G.). The Iiaw of Life Insn- 

RANCE, with Chapters upon Accidents and 
Guarantee Insurance. Royal 8vo. 1872. 
35*., calf. 

Braeton and his relation to the 

ROMAN LAW. By Carl Guterbock, 
translated by Brinton CoxE. Svo. xar., cloth. 

Brightly (P. O.) The Bankrupt Law 

of the UNITED STATES. Royal 8vo. 1869. 

Cox (B.). American Trade Mark 

CASES. A compilation of all the reported 
Trade Mark Cases decided in the American 
Courts prior to the year 1871 ; with an Appen- 
dix containing the Leading English Cases. 8vo. 
1871. 35J., cloth. 

Hanover (M. D.)- A Pra.ctical 

TREATISE on the LAW of HORSES : em- 
bracing the Law of Bargain, Sale, and War- 
ranty of Horses and other Live Stock; the 
Rule as to Unsoundness and Vice, &c., &c. 
8vo. 1872. 15*., bound. 

Harrison (B. A.). The Common 

LAW PROCEDURE ACT ; and other Acts 
relating to the Practice of the Superior Courts 
of Common Law in Canada. Second Edition. 
Svo. 1870. 401*. 

Hilliard(F.). The Law of Contracts. 

2 vols., royal Svo. 1872. 3/. lof., calf. 

Hilliard on Injunctions. The Law 

of INJUNCTIONS. By Francis Hilliard, 
Esq. Second Edition. Royal Svo. 1869. 
i/. zif. 6d.y cloth. 

Hilliard on the Law of Sales of 

PERSONAL PROPERTY. Third Edition. 
Royal Svo. 1869. 31J. 6d., cloth. 

Hofi^an's (M.) IBcclesiastical Law 

in the STATE of NEW YORK. Svo. 1868. 
15^., cloth. 

Langdell's Selection of Leading 

CASES on the LAW of CONTRACTS. With 
References and Citations. By C. C. Langdbll^ 
Dane Professor of Law in Harvard University. 
Vol. I. Svo. 32J., cloth. 

Langdell's Selection of Ijeading 

CASES on the LAW of SALES of PER- 
SONAL PROPERTY. With References and 
Citations. By. C. C. Langdell, Dane Pro- 
fessor of Law in Harvard University. Vol. I. 
Svo. 35*., cloth. 



Morse on Arbitration and A.wt 

The Law of Arbitration and Award. 
John T. Morse, Jr., Esq. Svo. 35*., 

Ordronaux on the Jurispruden.ee 1 

MEDICINE in its RELATIONS to the LA| 
of CONTRACTS. TORTS, and EVIDEN< 
8vo. 1869. X5'>> cloth. 

Parsons' (T.) Law of Shipping 

the PRACTICE in ADMIRALTY, a vols 
royal Svo. 1869. 3/. 3'., cloth. 

Parsons' (T.) Law of Marine Xd 

SURANCE and GENERAL AVERAGE 
a vols., royal Svo. 1S6S. 3/., cloth. 

Parsons' (T.) Treatise on the Lar«i 

of PROMISSORY NOTES and BILLS c 
EXCHANGE. 2 vols., royal Svo. 1868 
3/., cloth. ^ 

Perry (J. W.) A Treatise on thi 

LAW of TRUSTS and TRUSTEES. Roya 
Svo. 35J., calf. 

Phillips' Law of Insurance. 5tt 

Edition. 2 vols., royal Svo. 1867. 63X., doth 

Bawle's Lecture on Equity. I>eli' 

vered before the Law Academy of Philadelphia 
Royal Svo. 1S68. 7^. 6d. 

Bedfield's Law of Carriers of Groodi 

and PASSENGERS : also the Responsibilit] 
and Duty of .Telegraph Companies and o 
Innkeepers, and the. Law of Bailments. Svo 
1869. aSj., cloth. 

Shearman (T. G.) and Bedfield'i 

(A. A.) TREATISE on the LAW of NEGLI 
GENCE. Royal Svo. Second Edition. 1S70 
35*., cloth. 

Storer and Heard on the 19'ature 

EVIDENCE, and LAW of CRIMINAI 
ABORTION. Svo. 1S68. 9*., cloth. 

Story's (Judge) Works— viz. : 

COMMENTA 

RIES on EQUITY JURISPRUDENCE 
Tenth Edition, a vols., royal Svo. zSyo 
3/. 3*., cloth. 

ON BAIL 

MENTS. Eighth Edition. By E. H 
Bennett, Esq. 31^. 6^., cloth. 

AGENCY. Sc 

venth Edition; 1869. 31;. 6d.f cloth. 

■ PARTNER 

SHIP. Sixth Edition. xS6S. 31^. 6d., cloth 

CONFLICT a 



LAWS. Seventh Edition. 1872. 35^., cloth 

Story (W. W.) on the Law of Con- 

TRACTS. Fifth Edition. Revised and en. 
larged by E. H. Bennett, Esq. s vols., 8va 

The Civil Code of Lower Canada 

Together with a Synopsis of Changes in the 
Law, References to the Reports of the Com- 
missioners, &c., and a complete Index. By 
Thomas McCord, Advocate. lamo. iS7a 
6s. 6d. 
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AMERICAN LAW WORKS 

CONTINUED, 



^e jAjnerioan Law Beview. A 

I Quaxterly Journal of American Jurisprudence, 
&c. Price (a. each number. 

The Review is published quarterly, — each num- 

r containing two hundred or more pages, and 

^senting an exhaustive compendium of legal news 
the previous quarter. Tne principal features 
m^ treatises upon practical or theoretical points of 
|W, reports ot leading cases, regular digests of die 
^ rent series of Enghsh Reports and of the print 
p_jil Ajnerican cases from the courts of all the 
l^tes, brief critical notices of new law-books, and 
k each, number a " Summary of Events," where 
f^tes of decisions, legal intelligence, and professional 
ossip are grouped under local headings. 

Plio Civil Code of the State of New 

YORK, reported complete by the Commis- 
sioners of the Code, x vol., 8vo., x&r., cloth. 

throop (M. H.)' A Treatise on the 

! VALIDITY of VERBAL AGREEMENTS, 

as affected by the Legislative Enactments in 

• England and the United States, commonly 

\ called the Statute of Frauds; including also 

I the effect of Partial and Complete Performance 

and the sufficiency of the Writing in Cases 

where Verbal Agreements are not valid; to- 
I gether with other kindred matters ; to which 

are prefixed transcripts of the various Statutes 

on tne subject now m force in both Countries. 
! By Montgomery H. Throop. (In 2 vols.) 

Vol. I., royal 8vo. 1870. 35*., cloth. 

Now ready, Volumes I. to IV., 

tlie Amerioan Beports. Containing all Cases of Gteneral Value, decided 

I by the Court of Last Resort in every State in the Union. — ^The Reports of the Courts of Last Resort 

' 01 the several States contain cases of great general importance, and which are always considered as 

high authority by the Courts of the other States, but they are buried beneath a mass of practice and 

local cases of no value outside of the States in which they are decided. 
In ** The American Reports," the plan is to give all cases having a general value, hereafter decided by 
the Court of Last Resort in every State, unincumbered by Practice Caises and those of local importance 
only. 

A Catalogue of American Iiaw Books; together with a Chronological 

! List of American Reports, Digests, and Statutes, an Alphabetical Index to American Reports and 
Reporters } and a few pages of prefatory remarks, intended as a guide to the English lawyer. In 
x2mo. Price u., cloth. wv^x-^-s^o^^^ 

*«* Any Works not in stock can be supplied (if in print) in a few 

weeks fi*om date of order. 



Townshend's Treatise on the 

WRONGS caUed SLANDER and LIBEL, 
and on the Remedies for those Wrongs. Bv 
John .Townshend, Esq., of the New Yoric 
Bar. Second Edition. 1872. 301^., doth. 

Troubat and Haly's Practice in 

CIVIL ACTIONS, and Proceedings in the 
Supreme Court of Pennsylvania, and in the 
Courts of the United States. Fourth Edition. 
By A. I. Fish. 3 vols., royal 8vo. x868. 
5/. xor., calf. 

Wharton (F.). Conflict of Iiaws» 

or PRIVATE INTERNATIONAL LAW. 
Including a Comparative View of Anglo- 
American, Roman, German, and French 
Jurisprudence. Royal 8vo. 1872. 36^., doth. 

Whiting (W.). War Powers under 

the CONSTITUTION of the UNITED 
STATES. With an Appendix of Cases. 8vo. 
1871. 2Xf., cloth. 

Wilson's Digest of Parliamentary 

LAW. A Digest of Parliamentary Law. Also 
the Rules of Senate and House of Represen- 
tatives of Congress ; with the Constitution of 
the United States, the Amendments thereto, 
and their History. By .O. M. Wilson, Esq. 
Second Edition. Demy 8vo. lor., doth. 

Zabriskie (James C). The Public 

LAND LAWS of the UNITED STATES ; 
with Instructions and Decisions appertaining 
thereto. One large vol., 8vo. 3/., bound. 



NEW ZBAIiAirD. 



WE PRACTICAL STATUTES OF NEW ZEALAND. 

Compiled by Walter Monro Wilson, Barrister-at-Law. 
One vol., royal 8vo. 1867. Price 5/. Ss, bound. 

CAPE OP GOOD HOPE. 



Buchanan (J.), Reports of Cases decided in the Supreme Court of the Cape of Good 

Hope. Vols. I. & II. 1868-69. Royal 8vo. 25J. each. 
Vol. III., parts i. to iv. 1870. lor. 

Menzies* (W.), Reports of Cases decided in the Supreme Court of the Cape of Good 
Hope. Vol. I. and Vol. II., parts i. to iv. £i* 
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ULWS OF HARBIAGE AND DIVOBCE. 



Recently published, in 8vo., price iZf., doth, , 

AN EXPOSITION OF THE LAWS OF MARRIAGE AND DIVORCE, 

As administered in the Court for Divorce and Matrimonial Causes, with the Method of 
Procedure in each kind of Suit ; Illustrated by Copious Notes of Cases. By 
Ernst Browning, of thelnner Temple, Barrister-at-Law. 

MABRTBD WOMAN'S FBOFEBTY. 



In 8vo., price 3^., cloth, 

THE MARRIED WOMEN'S PROPERTY ACT, 1870. 

Its Relations to the Doctrine of Separate Use, with Notes by J. R. Griffith, B.A^ 

Oxon, of Lincoln's Inn, Barrister-at-Law. 

In 8vo. 1 871. 2is. 

A TREATISE ON THE STATUTES OF ELIZABETH AGAINSI 

FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration Acts^ and the Law of Voluntary 

Dispositions of Property generally, . \ 

By H. W. may, B.A. (Ch. Ch. Oxford), and of Lincoln's Inn, Barrister-at-La||^j| 



" This treatise has not been published before it 
was wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in force for 
more than three hundred years. The decisions 
under them are legion in number, and not at all 
times consistent widi each other. The incongruity 
of the decisions arises in great part from the cause 
that many of them depend rather upon the finding 
as to the facts than as to the law, and very many 

n rf them are decisions of Courts of £<^uity, which, 
unaided by juries, find facts and decide the law 
applicable to the facts. An attempt to reduce the 
mass of decisions into something like shape, and 
the exposition of legal principles involved in the 
decisions, under any circumstances, must haVe been 
a work of great labour, and we are pleased to 
observe that in the book before us there has been a 
combination of unusual labour with considerable 
professional skill. . . . We cannot conclude our 
notice of this work without saying that it reflects 

. great credit on the publishers as well as the author. 
The facilities afforded by Messrs. Stevens and 
Haynes for the publication of treatises by rising 
men in our profession are deserving of all praise. 
We feel assured that they do not lightly lend their 
aid to works presented for publication, and that in 
consequence publication by such a fiiin is to some 
extent a guarantee of the value of the work pub- 
lished." — Canada Law Journal. 

"Examining Mr. May's book, we find it con- 
structed with an intelligence and precision which 



render it entirely worthy of being accept« 
guide in this confessedly difficult subject.. Hie 
subject is an involved one, but with clean and ktn 
handling it is here presented as clearly as it gwA. 
be. ... On the whole, he has produced a very 
useful book of an exceptionally scientific character. 
— Solicitors* yoHmal. 

** The subject and the work are both very good. 
The former is well chosen, new, an^ interesting; 
the latter has the quality which alwajrs disdn* 
guishes original research from borrowed labouis." 
— Afnerican Law Review. 

" We are happy to welcome his (Mr. May*s) work 
as an addition to the, we regret to say, brief cata- 
logue of law boolu conscientiously executed. We 
can corroborate his own description of his labours, 
' that no pains have been spared to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity, or by the omission 
of any important pomts.* " — Law Times. 

^ ** The writer has evidently given to the cases !| 
(including the latest) an independent examination ''] 
and analysis." — Law Magazine and Law Review. 

" Mr. May's subject is a good one, and no indus- 
try has been spared in carrying out his design. His 
cases and references to Roman and American Law 
are numerous, and his. conclusions just." — JLaw" 
Journal. 
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